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THE FREEDOM TO CREATE NEW INDUSTRIES—The gleaming symbols of modern 
industry on this month's cover store liquid for conversion to cellulose acetate rayon 
intermediates at the Bishop, Texas plant of the Celanese Corporation of America. 
Synthetic chemistry from its inception in 1856, when a Briton made a dye from coal 
tar, has worked to produce from a raw material a finished product, the by-products 
of which furnish the raw material for another finished product, until only lack of 
quantity and not lack of ingenuity calls the halt. Petrochemistry is a comprehensive 
field in itself now, producing a mass of materials which are objectively very far removed 
from the initial state of crude petroleum. The chemical industry is a large-scale 
employer with more than 23,000 researchers alone, and an estimated total of 450,000 
workers. As the storage tanks stretch on interminably, so do the efforts of the 
450,000 workers to fill and refill many of the voids in contemporary life. 
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Tomato prices (retail) increased 41 per cent between 
September 15 and October 15; fresh fruits and vege- 
tables, 4.9 per cent. Cost of rents and services also 
took a jump of 0.5 and 0.4 per cent, respectively, 
during this same period. As a result the Consumers’ 
Price Index climbed to a record 187.4 on October 15 
from September 15’s 186.6. The consequence: a one 
cent an hour wage boost for 1,250,000 workers. 


The rise in hourly wage rates was reflected in Sep- 
tember’s average weekly earnings figure of $65.29— 
an all-time high for manufacturing employees. It 
should be noted, however, that this figure is equiva- 
lent to only $60.12 in 1950 dollars (current dollars 
divided by Consumers’ Price Index on base 1950 = 100), 
which is $1.30 under the $61.42 average weekly earn- 
ings recorded for last December. 


October showed only a slight increase in the labor 
force to 63,452,000. September’s total, 63,186,000. 


Although higher than last September’s total of 558, 
new unemployment benefit claims again dropped sub- 
stantially in September to 724 from August’s 950. 


The number of new strikes decreased to 400 in Sep- 
tember from the year’s high point of 425. Similarly, 
man-days lost declined by 350,000 to 2.4 million. 


From September’s revised index of 219, total indus- 
trial production rose in October to 220. Primary 
reason: substantial increase in machinery output. 


Sales of manufacturers in September dipped to their 
low point for the year at $20,800 million—a drop of 
approximately $1 billion from August’s revised total 
of $21,798 million. Inventories, however, maintained 
their upward trend to reach a high of $40,900 million. 


Retail sales continued their fluctuations just above the 
$12 billion mark by dropping from August’s $12,468 
million to $12,292 million in September. Inventories 
also continued to decrease to $18,810 million—about 
$600 million under August’s $19,429 million (revised). 


Continued stability was apparent in October’s whole- 
sale prices. The index (1926 = 100) on October 30 
stood at 177.0, a drop of only 0.1 point from October 2. 


A more than seasonal decline in new construction out- 
lays occurred in October. 
compared with September’s $2,453 million and last 
October’s increase to $2,479 million. 


Total business failures for the month of September 
went down to 620 from the August total of 678. Last 
September’s total was 648. 
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State Jurisdiction 


to Control Recognition Picketing 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


1 AST LAW in New York being as 
highly developed as it is, almost any 
decision of the state’s highest court, the 
Court of Appeals, becomes a candidate for 
analysis in “The Developing Law”; for the 
Court of Appeals as a rule concerns itself 
these days only with cases which scout 
the frontiers of unsettled labor law ques- 
tions; and those questions are the favorite 
topic, too, of “The Developing Law.” Thus 
the mere fact that New York’s highest 
court saw fit to write a relatively extensive 
opinion in Goodwins, Inc. v. Hagedorn’ sug- 
gests that the case should be reviewed here. 
But the additional fact that the case ad- 
vances the law on recognition picketing 
makes analysis of the decision unavoidable 
at this particular time, because of our con- 
cern during the past few months with that 
subject.? Finally, if any other reason for 
dealing with the case be thought necessary, 
the fact that Goodwins comes to grips with 
the vastly important current issue of the 
extent to which the Taft-Hartley Act pre- 
empts jurisdiction in the labor law area 
would suffice.* 


Goodwins is a notable case, then, for two 
reasons: First, it carries forward the judi- 
cial attempt to integrate the common law 
on picketing for recognition with the mod- 
ern concepts of labor relations legislation; 
second, it helps to define the extent to 
which states may deal ‘with the labor prob- 
lems of interstate employers. We shall deal 
with the two phases of the case in that 
order. 


Law and Recognition Picketing 


In the last two articles we have analyzed 
the federal law and the law of the State 
of New York applicable in the situation 
where a union representing less than a ma- 
jority of employees pickets an employer for 
recognition. We found that no substantial 
relief was available to the employer under 
federal law and that, at most, the relief 
available in New York was far from 
adequate. 

As a matter of federal law, it is clear 
that the employer may secure relief where 
a minority union pickets for recognition 





120 LABOR CASES { 66,609 (October 18, 1951). 

2 Sée the last two installments of ‘‘The De- 
veloping Law.”’ 

*For some of the literature on the subject, 
see Smith, “‘The Taft-Hartley Act and State 
Jurisdiction over Labor Relations,’’ 46 Michigan 
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Law Review 591 (1948); Cox and Seidman, 
“Federalism and Labor Relations,’’ 64 Harvard 
Law Review 211 (1950); Feldblum, ‘‘Some 
Aspects of Minority Union Picketing in New 
Work,"’ Fordham Law Review (June, 1951), 
pp. 176, 193-197. 
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only if another union has been certified 
as exclusive representative of his employees. 
If no other union has been certified, or 
even if, there having once been a certifica- 
tion of another union, and that certification 
is “stale,” no injunctive relief at all is avail- 
able under the prevailing interpretations of 
the Taft-Hartley Act. Moreover, the em- 
ployer may not secure even the modest 
relief which would come with the defeat 
of a union in an NLRB election; for the 
NLRB will not order an election, at the 
request of an employer, if a union which 
has picketed for recognition disavows dur- 
ing an NLRB hearing any claim of ma- 
jority status or any immediate demand for 
recognition.* The regrettable conflict be- 
tween this structure of law and the basic 
principles of modern labor relations legis- 
lation has been discussed at some length in 
previous articles, and that discussion need 
not be repeated here. 


As a matter of doctrine, the New York 
legal structure is vastly different from the 
federal one; as a matter of the real facts 
of life, the difference is not substantial. 
Minority or stranger picketing for recogni- 
tion may occur in four distinct situations: 
(1) where another union has been certified; 
(2) where the employer is dealing with 
another (uncertified) union, on terms satis- 
factory to that union, the employer and 
the employees; (3) where, while there is 
no other union in the picture, the picket- 
ing union has been rejected as representa- 
tive by the employees in an election conducted 
by the appropriate state or federal labor 
relations agency; (4) where, while there 
has been no formal rejection of the picket- 
ing union, the facts nevertheless suggest 
that the union does not represent an un- 
coerced majority of the employees of the 
picketed employer. 


It has been for some time fairly well 
settled law in New York that minority or 
stranger picketing for recognition is unlaw- 
ful in the first three categories. However, 
even in those types of cases the relief is 
anything but adequate. Typically, in such 
cases, the union is enjoined only from using 
signs which generally designate the picketed 
employer as “unfair.” If the union revises 
its signs to read that the picketing is ad- 
dressed to organization of the employees, 
it will be allowed to continue to picket. In 
the course of the development of this rule, 
the participating courts have never declared 


that the union could not accept recognition 
from employers who are equally harassed 
and injured whether the picketing be for 
organizing or recognition purposes. Thus 
the courts “enjoin” recognition picketing 
by a majority union in only a very peculiar 
sense. This delinquency is the more as- 
tounding when one realizes that recognition 
picketing by a minority union is frowned 
upon at all for the simple reason that it 
is an attempt to force an employer to recog- 
nize a nonrepresentative union, in the teeth 
of the basic labor relations principle which 
integrates bargaining status with represent- 
ative status. 


Goodwins v. Hagedorn does not reach this 
basic problem; it does not deal with the 
question of whether or not all picketing 
by a union which represents no or few 
employees of the picketed employer may 
be enjoined. Its importance to the develop- 
ment of the law on picketing is therefore 
definitely limited. However, it does deal 
with one of the variants of the fourth type- 
situation sketched above, and adjusts the 
applicable law in accordance with the prior 
holdings on the other three related type- 
situations. 


In Goodwins, several unions made conflict- 
ing demands for recognition as exclusive 
bargaining representative of, the employees 
of the complaining employers. The defend- 
ant union picketed for recognition, although 
the facts suggested that it had not been 
selected by a majority of the employees 
involved. The Court of Appeals (three 
judges dissenting on jurisdictional grounds)* 
held that picketing for recognition is a tort 
which may be enjoined where there are 
conflicting demands for recognition by rival 
unions and where the picketing union has 
not been certified by the appropriate labor 
relations agency as exclusive bargaining 
representative. 

The holding does not explicitly answer 
all the immediate questions even in the 
limited area in which it purports to operate. 
Put another way, it does not stand clearly 
for the proposition that minority picketing 
for recognition is always tortious, although, 
as we shall presently see, it might pos- 
sibly stand for even more than that. 


In the first place, it is difficult to tell 
whether the fact that there were conflicting, 
rival claims for recognition was an essen- 





*See, for authorities on the federal law, the 
preceding installment of ‘‘The Developing Law.”’ 

5 See 2 Labor Law Journal 723 for a collection 
of the relevant cases. 
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*The position of the dissenting justices on 
the jurisdictional point is discussed hereinafter. 
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tial element in the case. The question may 
be posed thus: Would the court have ruled 
against the picketing had there been no 
rival claims? Could the employer have se- 
cured injunctive relief simply by proving 
that, as a matter of fact, a majority of his 
employees would vote against the union? 
If so, what would constitute adequate proof? 


The reasoning of the Court of Appeals 
suggests, however, that all minority pick- 
eting for recognition should be enjoined, 
whether or not there are rival representation 
claims. The court points out that the picketing 
in the present case was in effect picketing 
for an objective which is made unlawful 
by both federal and state law. In making 
this point, the majority refer to federal and 
state statutory provisions which (1) estab- 
lish the right of employees “to bargain col- 
lectively through representatives of their 
own choosing,” (2) make it an unfair prac- 
tice for an employer to interfere with em- 
ployees in the exercise of that right and 
(3) prohibit employer favoritism or assist- 
ance to any labor union. 


Now, any minority picketing for recog- 
nition runs afoul of these statutory provi- 
sions, whether or not there is a rival union 
on the scene. If an employer recognizes 
a union as exclusive representative of all 
his employees while those employees, or a 
majority of them, have not freely selected 
that union, the employer has interfered with 
employee free choice, and has assisted the 
union, within the meaning of the provision 
prohibiting company assistance of labor 
unions. It makes no difference, in such 
circumstances, that no other union has regis- 
tered conflicting claims of representative 
status. Therefore, if the court has reached 
its conclusion in Goodwins on the basis of 
reasoning from the employee-free-choice 
principle of all modern labor relations legis- 
lation, it follows that the existence of rival 
union claims in that case should not be 
regarded as controlling. In short, Goodwins 
should stand for the proposition that all 
minority or stranger picketing for recogni- 
tion is unlawful and enjoinable. More tech- 
nically put, the court’s position might be 
paraphrased as a holding that picketing for 
recognition by a stranger or minority union 
is a deliberate infliction of harm on the em- 
ployer, and therefore tortious, because un- 
justified in the light of modern labor relations 
policies and statutory provisions. 


("= may get the impression after re- 
peated readings of the decision that 
perhaps the majority of the Court of Ap- 
peals meant to go further. One may gather 
that the court meant to prohibit all picket- 
ing for recognition except that engaged in 
by a certified union. Consider this language, 
for example: it would be unlawful 
for the plaintiff employers to yield to a 
demand that they recognize the defendant 
union instead of some rival labor organiza- 
tion as the exclusive collective bargaining 
agent for the employees of the plaintiff em- 
ployers in advance of a certification by the 
National Labor Relations Board. , . .” On 
the other hand, however, it is entirely pos- 
sible that the emphasis on certification is 
produced by the specific facts of the case— 
the existence, that is, of the rival union 
claims. In such circumstances alone, the 
court might have meant, is certification re- 
quired. This view makes considerable sense 
when other aspects of labor relations law, 
and particularly of the Taft-Hartley Act, 
are considered. Where rival claims exist, 
the employer takes real risk in recognizing 
a union before that union has been certified. 
Under the Taft-Hartley Act, the other 
unions are free to strike or picket for recog- 
nition so long as the recognized union has 
not been certified; it is only when another 
union has been certified that picketing for 
recognition is considered an unfair prac- 
tice under Taft-Hartley. This is the kind 
of consideration which may have underlain 
the court’s emphasis on the necessity of 
certification. Then, too, there is of course 
still the further possibility that the Court 
of Appeals was simply considering the cir- 
cumstances relating to employer unfair 
practices—that it was not at this point con- 
cerned with stating precisely when picket- 
ing for recognition would be considered 
lawful and unenjoinable. For it is true that 
an employer, under strict application of the 
Midwest Piping doctrine,’ flirts with unfair 
practice charges whenever he recognizes 
one union in the face of existing rival 
claims; while, on the other hand, he com- 
mits no unfair practice in dealing with a 
majority union in the absence of rival 
claims, even though that union has not been 
certified. 


On the whole, it would seem reasonable 
to conclude that the Goodwins case clearly 
stands for the proposition that picketing for 
recognition by an uncertified union while 
rival claims are pending is tortious and en- 





1 Midwest Piping & Supply Company, 63 NLRB 
1060 (1945). For a discussion of the doctrine, 
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see the preceding installment of ‘‘The Develop- 
ing Law.”’ 
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joinable; a good case can be made for con- 
cluding that Goodwins stands also for the 
proposition that a/l minority picketing for 
recognition—even in the absence of rival 
claims—is likewise unlawful and enjoinable; 
however, the case scarcely stands for the 
proposition that no union—not even a ma- 
jority union—can ever picket for recognition 
except where it has been certified. So much 
for the effect of Goodwins v. Hagedorn on 
the substantive law of recognition picketing. 


Jurisdictional Problem 


The employers involved in Goodwins v. 
Hagedorn were engaged in businesses whose 
operations affected interstate commerce. 
The Taft-Hartley Act is applicable to all 
such businesses. If the employers or the 
unions involved in Goodwins had committed 
Taft-Hartley unfair labor practices, they 
would clearly have been subject to the 
remedial provisions of that statute.® The 
central question in Goodwins—indeed one of 
the crucial labor law questions generally 
today—was whether, because the Taft-Hart- 
ley Act was “applicable,” the state court was 
not free to assume jurisdiction over the 
recognition picketing, notwithstanding that 
the picketing did not amount to a Taft- 
Hartley unfair labor practice. 


Before analyzing the case itself, some 
effort must be devoted to a definition of 
the general problem of state versus fed- 
eral jurisdiction in labor matters. Three 
different factors create its problems. First, 
there is the physical fact that the same 
businesses are normally subject to both 
state and federal law: state law, because, in 
the nature of the case, most businesses are 
physically located within the boundaries of 
particular states; federal law, because most 
businesses engage in activities which affect 
interstate commerce. Second, there is the 
fact that federal law in the labor relations 
field has expanded to the point where, gen- 
erally speaking, it deals more or less spe- 
cifically with almost all of the types of 
union and employer conduct which are 
likely to be made the subject of state regu- 
lation. This second fact by itself demon- 
strates the probability of confusion and 
conflict where both the state and the fed- 
eral government regulate in the same area 


and on the same subject matter. But it is 
the third factor which is essentially re- 
sponsible for the currently critical problem. 
This third factor amounts in actuality to 
a congeries of constitutional and quasi- 
constitutional doctrines in conjunction with 
certain specific statutory provisions, all of 
which, added together, create, seem to 
create or are alleged to create the possibility 
that there is no room for application of 
state labor law to industries which are 
subject to the. Taft-Hartley Act. This third 
factor traces to the constitutional provision 
declaring the supremacy of federal law; ’* 
to the inchoate, ambiguous, quasi-constitu- 
tional doctrine of federal “pre-emption” by 
“occupation of the field”;” to the Taft-Hart- 
ley provision giving the National Labor 
Relations Board exclusive jurisdiction to 
prevent the unfair labor practices defined 
in the act;™ and to the broad guarantee 
of the right of employees to engage in 
concerted activities which Section 7 of the 
Taft-Hartley Act announces. 


The Supremacy Clause of the United 
States Constitution straightforwardly de- 
clares the sensible rule that in cases of 
conflict between state and federal law, the 
state law may not be applied. This clause 
is silent, however, in regard to the case 
in which state law is consistent with, or 
covers ground not covered by, federal law; 


and from: this silence one may gather that . 


such state law may be applied, in the 
absence, at any rate, of complicating circum- 
stances. In regard to the type of recogni- 
tion picketing present in the Goodwins case, 
such a complicating circumstance is presént, 
the union argued. Since the Goodwins pick- 
eting did not amount to a Taft-Hartley 
unfair practice, the exclusive jurisdiction of 
the NLRB over such unfair practices, pro- 
vided for in Section 10 (a) of the act, did 
not pre-empt the state court’s jurisdiction, 
it was conceded. But, the union’s argument 
ran, even stranger picketing for recogni- 
tion is undoubtedly a concerted activity; 
Section 7 of the NLRA generally protects 
the right to engage in concerted activities; 
and therefore the state court could not en- 
join the picketing without running afoul 
directly of Section 7 and indirectly of the 
Supremacy Clause. A second argument 


(Continued on page 946) 





8Section 10 (a), National Labor Relations 
Act, as amended. See Plankinton Packing Com- 
pany v. WERB, 17 LABOR CASES { 65,595, 338 
U. S. 953 (1950), discussed in Petro, ‘‘State 
Labor Law,”’ 1950 Annual Survey of American 
Law, 369 ff. See also Cox and Seidman, article 
cited in footnote 3. 


® United States Constitution, Art. VI, cl. 1, 2. 

Cf. the articles by Cox and Seidman and 
by Feldblum, cited in footnote 3, for develop- 
ments of the ‘‘pre-emption’”’ doctrine. 

Section 10 (a), as construed in Amazon 
Cotton Mill Company v. Textile Workers Union, 
167 F. (2d) 183 (CA-4, 1948). 
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The Conflict of Jurisdiction 


BETWEEN THE NATIONAL AND STATE LABOR RELATIONS BOARDS 


By KEITH LORENZ 


HEN FIRST called upon to make this 

address, I was asked to speak on the 
“usurpation” by federal authorities of state 
jurisdiction in labor relations. Usurpation 
is a strong word; perhaps one might choose 
a more judicial phrase. To some extent, 
however, I expect to justify the use of the 
term originally suggested. 


One may ask: Is it not too great a dis- 
play of temerity on my part, while acting 
in a quasi-judicial capacity, to attempt 
publicly to criticize the National Labor Re- 
lations Board? But you may remember 
Justice Holmes’s broad definition of a quasi- 
judicial officer: one who performs judicial, 
legislative and executive functions, limited 
only by a quasi. Then, too, we descend 
from the pedestal of a judge, after rendering 
a decision in a case, to become a litigant 
before the courts to uphold that decision, 
and this, I hope, affords me some additional 
latitude in speaking my mind. 

Of course, this whole question revolves 
around the definition and scope of the words 
“affecting commerce” as used in both the 
old Wagner Act and the present Taft- 
Hartley Act. As we all know, the word 
“affecting” does not appear in the federal 
Constitution which, under Article I, Section 
8, merely says that the Congress shall have 
power to regulate commerce among the 
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The author is chairman of the New 
York State Labor Relations Board. He 
read this paper before the Section 
of Labor Relations Law, American 
Bar Association, September 18, 1951 





several states. Here you have the eternal 
problem of the scope of a provision of the 
Constitution, and in the last analysis, the 
question is one of judicial construction, 
which when we disagree with the result, we 
sometimes call judicial legislation. 


In both the Wagner and the Taft-Hartley 
Acts, the term “affecting commerce” is de- 
fined as “in commerce, or burdening or ob- 
structing commerce or the free flow of 
commerce; or having led or tending to lead 
to a labor dispute burdening or obstructing 
commerce, or the free flow of commerce.” 


I intend to limit my subject matter for the 
most part to the conflict of jurisdiction be- 
tween the National Labor Relations Board 
and state labor relations boards such as 
administer littke Wagner Acts. That is 
within my precise field. However, it should 
be added that due to the increased jurisdic- 
tion of the national Board by virtue of the 
Taft-Hartley amendments, restraints have 
been imposed to a great degree on state 
courts as well as state boards in matters 
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such as strikes, picketing, secondary boy- 
cotts, collective bargaining agreements and 
internal union affairs. Recent decisions of 
the Supreme Court give considerable sup- 
port to the argument that jurisdiction by 
state courts, no less than by state boards, 
Over union activities covered by the Taft- 
Hartley Act has been superseded by na- 
tional tribunals by virtue of the Taft-Hartley 
amendments. 

In using the word “usurpation” in con- 
nection with the national Board, I am not 
impugning its good faith when it appears to 
outstretch its jurisdiction. Paradoxically 
enough, its members seek to extend its 
jurisdiction under a law which the national 
administration vehemently opposed, while 
our Republican-appointed state board stoutly 
resists encroachments upon a prototype of 
the Wagner Act, the creation of the New 
Deal. Perhaps both boards believe that the 
same power, which in other hands is rep- 
rehensible, in its own hands is beneficent. 
I must say, too, that it is the duty of each 
board to administer the act as it finds it, 
not to bemoan its shortcomings. 


History of Relations with NLRB 


We did not always have trouble with the 
national Board. I think a short historical 
development of our relations with it is here 
pertinent. New York State enacted a little 
Wagner Act immediately after the consti- 
tutionality of the national act was sustained 
in 1937. Thereupon, an amicable agreement 
was drawn between the national and state 
boards in which there were specifically 
enumerated various categories of industries 
which the state board was to process. They 
were primarily industries of a local charac- 
ter, irrespective of whether they affected 
interstate commerce. Some of them were: 
retail stores, service trades, office and resi- 
dential buildings, local utilities, storage ware- 
houses and construction operations. The 
national Board also occasionally handed us 
specific cases which clearly involved inter- 
state enterprises, such as newspapers, bank- 
ing and brokerage houses, insurance and 
chain stores. A couple of these, I am un- 
grateful enough to say, were “hot potatoes” 
which the national Board was glad to drop 
in our laps. If it appeared doubtful to the 
board with which a case was first filed as to 
whether that board should take the case, 
such board cleared with the other. This 
accorded with the view of our Court of 
Appeals in Davega-City Radio v. Boland, 1 
Lapor Cases ff 18,398, 22 N. E. (2d) 145 
(1939), in which it was said that at least 
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up to such time as the national Board might 
assert jurisdiction over a case, the state 
board could do so. (That case was overruled 
in Bethlehem Steel Company v. NYSLRB, 12 
Lapor Cases {§[ 51,245, 330 U. S. 767 (1947), 
which I shall shortly discuss.) 


This arrangement went nicely for a dec- 
ade until the national Board, after a wobbly 
policy as to whether it should process cases 
involving jurisdiction over foremen in large 
industries, refused to do so. Our board had 
always given foremen the benefit of our act. 
The state board—I hasten to say that its 
present members, including myself, were 
not with it when the policy was initiated— 
with great hospitality invited the Foremen’s 
Association of America to invoke our proc- 
esses for supervisory employees of even 
large concerns, and our board took a num- 
ber of such cases. The national Board had 
never ceded jurisdiction to us in the steel 
industry, but we asserted jurisdiction over 
a case involving foremen in New York 
plants of the Allegheny Ludlum and Beth- 
lehem Steel Companies. Our board took 
these cases, although the national Board 
indicated it would not do so if the parties 
came to them. 

We won handily through all our state 
courts. The employers then appealed the 
case to the Supreme Court of the United 
States. I may add that by the time the case 
reached the Supreme Court the national 
Board’s policy accorded with that of our 
own, and the Supreme Court had upheld 
that policy. The Supreme Court invited 
the United States Government to file a 
brief as amicus curiae; the Solicitor General’s 
office came in, and the government, aided 
by the attorneys for the employers, did a 
good job on us. 


Nobody knows the exact implications of 
the Bethlehem Steel case. The scope of the 
six-three decision against us has been de- 
bated at length, but whether the decision 
went on the ground of pre-emption by the 
United States Government of the entire field 
of labor relations in interstate commerce, 
or whether it was due to the fact that we 
had frustrated the national Board by a 
policy contrary to its own at the time is 
not too clear. 


What Actually Affects Commerce? 


We have so far not opposed the theory 
that in the absence of cession of cases to 
us by the national Board, the latter pre- 
empts the entire field over matters affecting 
interstate commerce. The big question with 
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us is what actually affects commerce. The 
Taft-Hartley Act, passed within a few 
months after the Bethlehem Steel case, in 
Section 10 (a) thereof specifically authorized 
cession, which the majority opinion had ex- 
pressly refrained from passing on, but the 
minority had approved in Bethlehem. How- 
ever, the section included a proviso against 
cession where the state statute was incon- 
sistent with the corresponding provision of 
the Taft-Hartley Act, or had received a 
construction inconsistent therewith. 


Does this mean inconsistency of particular 
provisiens or inconsistency with the whole 
nationa. act? I don’t know. In any event, 
the question became academic because there 
has never been any cession to us, or any 
other state board, and in its absence we have 
not claimed jurisdiction where commerce is 
clearly affected. We did try, following 
the passage of the act, to make at least a 
partial deal with the national Board. We 
were willing to make changes in our rules 
and, to some extent, in our policies to lessen 
inconsistencies, but Mr. Denham, the then 
counsel of the board to whom we were 
directed, would not meet our overtures in 
any degree. Perhaps he was right in be- 
lieving that the act precluded the possibili- 
ties of any agreement, but he took the 
extreme position that practically everything 
affected interstate commerce, except a case, 
to use his example, involving a farmer milking 
his cows and selling the milk down the road. 


In contrast to Mr. Denham, what has 
been the attitude of the national Board, as 
distinct from its previous counsel, on this 
question? The national Board would never 
enunciate any clear-cut policy. As I in- 
dicated, it had been very good to us prior to 
the Bethlehem Steel case. In 1946, after its 
budgetary appropriation was substantially 
reduced, it enunciated a policy of refusing 
cases on the ground that the exercise there- 
of would not effectuate the policies of the 
act. Particularly was this so where there 
was doubt as to where jurisdiction actually 
lay. In that way, although often refusing 
a case, the Board would not meet the issue 
as to whether commerce was or was not 
affected. Before Taft-Hartley, that created 
no problem. When, however, that act came 
along, the national Board asserted juris- 
diction over various local industries it had 
not before taken. A vexatious situation re- 
sulted as to where the line should be drawn 
in many instances. 


Frequently this policy left us bewildered, 
even where the national Board refused a 
case. For though it would say in such an 
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instance that .the effect on commerce was 
“too remote,” that the employer’s operations 
were “essentially local in character” or that 
the effect on commerce was “negligible” or 
“insubstantial”—in all these instances, while 
refusing the case but using the phrase “not 
effectuate the purposes of the Act”—it would 
not say that it had no jurisdiction as a 
matter of law. I may term this unsatisfac- 
tory policy of the national Board an accor- 
dion policy—it could expand or contract its 
jurisdiction at will. The result was that 
it rendered inconsistent decisions on almost 
precisely the same facts. Local boards and 
employers and unions alike were perplexed 
by the no-man’s land thus created in border- 
line cases as to what affected interstate 
commerce. Incidentally, if the national 
Board refused jurisdiction to a party on 
such a discretionary ground and there was 
no labor relations board in its own state, 
it had no remedy at all. In some cases a 
union would file before both boards at the 
same time or before the second board, if the 
going looked hard with the first board, thus 
hoping to hit the bull’s-eye at least once. 
Especially did a union find it necessary to 
run to the national Board if a case filed be- 
fore our board looked dubious, in order to 
come within the six-month statute of limita- 
tions under the national act. Moreover, this 
refusal of cases by the national Board on 
discretionary rather than judicial grounds 
left us uneasy because, although the national 
Board did not take, it would not give. This 
dog-in-the-manger policy made us assume 
jurisdiction in such cases with trepidation, 
for what would happen if an employer 
would, in the absence of cession, raise the 
question of our jurisdiction if we took a case 
which the national Board would not take 
but had not ceded to us and over which it 
had not renounced jurisdiction as a matter of 
law? The question has never been decided. 
More bad results for us were still to come. 
The national Board, seeing the inconsis- 
tencies and weaknesses of its discretionary 
policy upon a case-to-case basis, last year 
enunciated a yardstick enumerating various 
definite categories under which it would as- 
sume jurisdiction. This yardstick, however, 
was still based upon the national Board’s 
power to act upon a discretionary basis. 
One of such categories covers enterprises 
whose annual dollar volume of business 
equals any of the following amounts : $500,000 
in direct interstate purchases, or $1,000,000 
in indirect interstate purchases; and $25,000 
in direct interstate sales or services, or 
$50,000 in various kinds of indirect sales or 
services. Why these great discrepancies 
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between sales and purchases?-It would seem 
as though the “effect” would be equally 
great whether there is an inflow or an out- 
flow. Other categories covered public utili- 
ties and transit companies; instrumentalities 
and channels of interstate or foregin com- 
merce; establishments which are integral 
parts of multi-state enterprises; and es- 
tablishments whose operations substantially 
affect the national defense. How in the 
world the last category came into being is 
hard to understand. The statute says “af- 
fect interstate commerce.” It does not say 
“affect national defense,” and, I may add, 
that recently I happened to note that in 
the original Congressional drafting in the 
Wagner Act of the definition of the term 
“affecting commerce,” the words “national 
defense” were included, but they were stricken 
out before the enactment of the act. 


It would be criticism enough to say that 
the national Board thus stratified its juris- 
diction into a rigid and arbitrary policy. A 
definite yardstick would at least have the 
value of certainty. The national Board 
characterized this yardstick as a “self- 
denying” policy, and it must be admitted 
that under it the Board refuses to assume 
jurisdiction in many cases which a court 
would be justified in saying affected inter- 
state commerce. Unfortunately, however, 
I have to add that this arbitrary yardstick— 
to which sporadic exceptions have already 
been made—can and does operate as a 
policy of aggrandizement in other cases. 


For instance, under the category of “in- 
strumentalities and channels of interstate 
commerce,” the Board is now entertaining 
jurisdiction in cases involving taxicabs in 
local areas, even though this involves a 
diametrically opposed policy to its action in 
the past. Even as late as last year, long 
after the enactment of the Taft-Hartley Act, 
the national Board refused to act in a case 
involving a taxicab company operating in 
Los Angeles and making 9 per cent of its 
trips to and from terminals used by inter- 
state railroad, airplane and bus lines. Yet, 
since the enactment of its new yardstick, it 
has entertained jurisdiction in the case of an 
Indianapolis taxicab company, in which only 
5 per cent of its trips, as distinct from 9 
per cent in the Los Angeles case, were 
made by passengers to and from the city’s 
interstate terminals. 


Now let me point out the arbitrariness of 
this new policy by a specific example of our 
own. Local taxicab cases were taken by us 
by the score since the enactment of our act, 
with the affirmative approval of the national 
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Board. On the other hand, for 15 years 
between 1935 and October, 1950, the na- 
tional Board took jurisdiction in only five 
taxicab cases. In four of those five, the 
companies were actually engaged in interstate 
transportation and in the fifth case, the main 
business was the operation of buses. 


Yet lo and behold, after the enunciation of 
its yardstick, the national Board intruded 
itself in a taxicab case of ours in which we 
had assumed jurisdiction two years earlier 
and which we had processed to the point 
of seeking enforcement in the state court of 
our order directing relief—here, reinstate- 
ment of one of the drivers of the Charman 
Service Corporation for discrimination based 
on union activity. That company merely oper- 
ates ten taxicabs, employs about 30 drivers, 
does a gross annual business of about $175,000, 
operates wholly within the confines of the city, 
only about 6 per cent of its passengers go 
from one railroad terminal to another—and, 
query, as to how many of these go on an 
interstate journey—and the company has 
no specific arrangement with the railroads. 
Moreover, we must bear in mind that the 
national Board failed to heed an authorita- 
tive decision of the United States Supreme 
Court, in U. S. v. Yellow Cab, 332 U. S. 218, 
under the Sherman Act, to the effect that 
when local taxicabs merely convey even 
interstate train passengers between their 
homes or offices and the railroad station, 
that service is not an integral part of inter- 
state transportation. I should add, too, that 
the evidence showed that a city-wide taxi- 
cab strike at the time the discharge of 
the driver in NYSLRB v. Charman Service 
Corporation, 20 Lasor Cases { 66,452, 126 
New York Law Journal 85 (June 16, 1951), 
took place had had no effect on interstate 
transportation of passengers. 


The national Board, with great temerity, 
as it seemed to us, brought a proceeding 
for a 4 “eliminary injunction, in the United 
States District Court for the Southern Dis- 
trict of New York, to restain our board from 
continuing to exercise jurisdiction in the 
Charman case, as well as in another taxicab 
case, in which we had only issued a com- 
plaint. The national Board had not held 
hearings in either of these two cases, but 
had issued a complaint in the Charman case 
almost two years after we had. The Board, 
however, had done nothing further in the 
Charman case until it brought this motion to 
restrain us on the eve of enforcement of our 
order. The federal court (Judge Holtzoff) 
refused to grant a preliminary injunction, 
and the state court (Justice Hecht) found 
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There is not too much left of the doctrine 
of states’ rights as such where commerce 
is concerned—whether we like it or not. 





for us, not only on the merits, but in an ex- 
haustive opinion on jurisdiction as well. 

Although we have been gratified by our 
victories in these two initial skirmishes, we 
know that one swallow does not make a 
summer. ‘The United States Supreme Court 
alone ultimately counts on constitutional 
questions. Let me then consider intrinsically 
the grounds which lead us to believe that we 
will be sustained by the Supreme Court in 
this and other borderline cases. Ideally, 
Congress has to draw the line of demarca- 
tion between federal and state jurisdiction, 
but unfortunately, Congress often ducks the 
problem and leaves it to the Supreme Court, 
which in turn tries to determine where Con- 
gress drew the line, though the statute itself 
gives little or no evidence of Congressional 
intent. 

My fundamental contention is that affect- 
ing commerce means “substantially affecting 
commerce.” First of all, in Section I of 
the Taft-Hartley Act, entitled “Findings 
and Policies,” and compromising in haec 
verba Section 1 of the Wagner Act, the 
term “substantially” or “materially” is used 
four times before the word “affecting” or its 
equivalent. Thus, this section says that one 
form of burdening or obstructing is by 
“materially affecting, restraining or controlling 
the flow of raw materials, or manufactured 
or processed goods from or into the channels 
of commerce .. . or causing diminution of 
employment and wages in such volume as 
substantially to impair or disrupt the market 
for goods flowing from or into the channels 
of commerce.” Again, that section refers to 
the inequality of bargaining power between 
employees and employers, which “substan- 
tially burdens and affects the flow of com- 
merce.” Finally, the section says: “It is 
hereby declared to be the policy of the 
United States to eliminate the causes of 
certain substantial obstructions to the free 
flow df commerce.” 

Indeed, the national Board itself, in its 
Seventh Annual Report (1942), at page 67, 
stated that the test—citing Supreme Court 
cases which we shall later consider—is 
“whether stoppage of operations by industrial 
strife would result in substantial interruption 
to or burden upon interstate or foreign com- 
merce.” Yet, despite these manifestations of 
Congressional intent and the Board’s own 
‘ accord with that policy, it now seems to 
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proceed on the theory that practically every 
industry affects interstate commerce as a 
matter of law. I am not unaware of the 
broad control by the federal government in re- 
cent years under the commerce power of fields 
formerly deemed within the control of the 
states. Indeed, one circuit court of appeals 
judge seemed to think that the word “affect” 
would cover any state of facts, applying the 
watercourse metaphor, “A thimble affects a 
brook; a bucket affects a stream and a spill- 
way affects a river.” Obviously, he forgot 
that “affecting” commerce is limited by the 
definition in the act itself to burdening or 
obstructing, which terms can scarcely be 
applied to the action of a thimble upon a 
brook or a bucket upon a stream. 


To be sure, whether we like it or not, 
there is not too much left of the doctrine 
of states’ rights as such where commerce is 
concerned. For 100 years after the Con- 
stitution came into being, the commerce 
clause was little used, and even then, not 
too greatly, until the depression era. I think 
we can also say now that the Supreme 
Court is loath not to uphold any statute 
involving the commerce clause if it thinks 
that the aim sought by Congress is only to 
be accomplished through national means. 
Thus, where it was deemed that the price 
structure of agricultural products could be 
maintained only upon a national basis, the 
Court, in Wickard v. Filburn, 317 U. S. 111, 
sustained the constitutionality of a statute un- 
der the commerce clause in its application to a 
farmer who raised wheat merely for his own 
consumption. Likewise, in several recent cases 
under the Taft-Hartley Act, the Court held 
that interstate commerce was affected in a 
situation involving a secondary bpycott in 
the building construction industry, even 
though in one such case the subcontractor 
primarily involved in the dispute performed 
services valued at scarcely over $300, and 
the employers secondarily involved in the 
boycott purchased and transported substan- 
tial amounts of materials. Clearly, the Court 
had in mind the acute national housing 
shottage. 


Obviously, however, there is some limit to 
the exercise of national jurisdiction. Other- 
wise, every industry could be deemed within 
the commerce clause, including the boot- 
black who procures his shoeblacking from a 
dealer who receives it from another state. 
As Judge Holtzoff said in our taxicab case: 
“The phrase ‘affecting commerce’ may be 
carried to the ridiculous extent of saying 
that every activity directly or indirectly 
affects interstate commerce.” For example, 


891 








he said: “A person about to embark on an 
interstate journey may go to a store to buy 
certain articles that he needs in the course 
of his travels,” He added: “Surely, it does 
not follow from these facts that the store 
is engaged in an activity that affects inter- 
state commerce.” Similarly, Justice Hecht 
said: “The corner grocer who buys his stock 
locally is receiving for sale, goods, a large 
percentage of which originated without the 
the state, but I do not suppose that fact 
places him under the jurisdiction of the 
National Board.” And as Mr. Justice 
Frankfurter said in Polish National Alliance 
v. NLRB, 8 Lazpor Cases { 51,182, 322 U. S. 
643 (1944): “Scholastic reasoning may 
prove that no activity is isolated within the 
boundaries of a single State, but that can- 
not justify absorption of legislative power 
by the United States over every activity.” 

Of course, all this does not mean that it 
is easy to draw the proper line in a given 
case. As that eminent authority, Professor 
Powell, has said: “The Supreme Court has 
drawn its lines where it has drawn them 
because it has thought it wise to draw them 
there.” 

Fundamentally, the effect on commerce 
must be substantial and, as the Supreme 
Court has indicated time and time again, the 
question is one of degree to be finally de- 
termined by judicial authority in each specific 
case. To be sure, guide posts may be 
established by pricking out a line by a series 
of decisions, but such decisions, to have the 
force of law, must be made by the United 
States Supreme Court and not by any board. 
As Justice Hughes said in Jones & Laughlin 
Steel Corporation v. NLRB, 1 Lasor CASES 
7 17,017, 301 U. S. 1 (1937), sustaining the 
constitutionality of the Labor Relations 
Act: “Whether or not particular action does 
affect commerce in such a close and intimate 
fashion as to be subject to Federal control, 
and hence to lie within the authority con- 
ferred upon the Board, is left by the statute 
to be determined as individual cases arise. 
We are thus to inquire whether in the in- 
stant case the constitutional boundary has 
been passed.” 

Beginning with that case the Court has 
laid down the test in various cases. Chief 
Justice Hughes also said there, speaking for 
the majority: “In view of respondent’s far- 
flung activities, it is idle to say that the 
effect would be indirect or remote. It is 
obvious that it would be immediate and 
might be catastrophic.” In at least four 
other points in his opinion, he refers specifi- 
cally to the “close and intimate” relationship 
to interstate commerce in that case in- 
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volving the operations of a great steel com- 
pany, with manifold ramifications in numerous 
states. He further said in that case: “We 
have often said that interstate commerce 
itself is a practical conception.” Again, in 
Santa Cruz Fruit Packing Company v. NLRB, 
1 Laxpor Cases { 17,031, 303 U. S. 453 (1938), 
Justice Hughes emphasized the words “close” 
and “substantial,” contrasted “indirect” and 
“remote” or “distant” with such words and 
stressed as important the question of degree. 
He further stated that this criterion of 
degree would “not satisfy those who seek 
for mathematical or rigid formulas.” 

In the Polish National Alliance case above 
mentioned, where the operations of a nation- 
wide insurance company were in_ issue, 
Justice. Frankfurter, in rendering the opin- 
ion of the majority upholding the national 
act in the case at bar, said: “The inter- 
penetrations of modern society have not 
wiped out state lines. It is not for us to 
make inroads upon our Federal system by 
indifference to its maintenance or excesSive 
regard for the unifying forces of modern 
technology. 

A good analogy, I think, lies in the test 
of proximate cause in the determination of 
tort or criminal liability in the law. Espe- 
cially since embodied in the Restatement of 
Torts, the courts speak of legal causation 
mostly in terms of substantiality. Certainly 
if every cause were to be considered in 
arriving at a result, we would have to go 
back to that “first great Cause, so little 
known, whence all things spring.” In non- 
legal fields, we may say that “Adam sinned, 
so sin we all,” or that “the fatal trepass done 
by Eve was the cause of all our woes.” But 
those are not legal tests. “The causes of 
causes” are infinite for some purposes, but 
not in the judicial field. By the same 
token, when Congress used the words “af- 
fecting commerce,” it did not mean to 
stretch the commerce clause to deem every 
petty and remote situation to be embraced 
in the national field. One argument in sup- 
port of this is the fact that the definition, 
as earlier drafted in the Wagner Act, of the 
words “affecting commerce” was changed 
before enactment from “affecting commerce 
means in commerce, or burdening cr affect- 
ing commerce or obstructing the free flow 
of commerce »’ so as to strike out 
the words “affecting” in the second instance, 
and thus make it clear that “affecting” 
commerce was limited to “burdening”. or 
“obstructing,’ which certainly implies a 
substantial impact. 

As Justice Hughes said in the Jones & 
Laughlin case: “Undoubtedly the scope of 
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this power must be considered in the light 
of our dual system of government and may 
not be extended to embrace effects upon 
interstate commerce so indirect and remote 
that to embrace them, in view of our com- 
plex society, would effectively obliterate the 
distinction between what is national and 
what is local and creates a completely cen- 
tralized government.” 


Fainblatt Case 


One case of the Supreme Court deserves 
specific discussion, because from it, un- 
fortunately, stems the mistaken notion that 
the word “commerce” makes the jurisdiction 
of the national Board practically all-encom- 
passing. That is Benjamin Fainblatt v. NLRB, 
1 Laspor Cases § 17,045, 306 U. S. 601 (1939). 
There the Court, through Justice Stone, 
announced the de minimis theory. That theory 
was judicially enunciated by way of dictum, 
for there was without question actual com- 
merce in that case between states, so that 
there was no need to construe the effect on 
commerce. The Court itself said that the 
volume of the commerce there involved was 
substantial, though relatively small as com- 
pared with that of previous cases before the 
Court. It then added by way of dictum 
that the volume of commerce may be small 
as long as it is beyond de minimis. It did 
not say that such volume as existed did not 
have to be substantially affected. It also in- 
dicated that some industries with relatively 
small units may aggregate a vast volume of 
interstate commerce, and that unfair labor 
practices might therefore lead to a labor 
dispute burdening or obstructing commerce 
in a given situation. But the fact remains 
that this aggregate of a number of small 
enterprises must still be of such nature as 
to affect interstate commerce. The case 
involved an important industry—the wom- 
en’s clothing industry. The Court cited 
Statistics in the case to the effect that 
it ranked ninth among manufacturing in- 
dustries in number of workers employed 
and eighth in volume of products. Obviously, 
in such an industry, production costs in one 
state would affect prices in another. Over 
3,400 enterprises therein, the Court said, 
averaged about 32 employees. Does this 
mean, however, that we can combine, say, 
the isolated street corner bootblacks in a 
large city and say that because their shoe- 
blacking comes from other their 
work affects interstate commerce? Zero 
plus zero plus zero still makes only zero. It 
is absurd not to draw the line somewhere. 


states, 
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Professor Cox of the Harvard Law School, 
in a recent law review article, stated that 
“the reach of Federal power under the 
commerce clause is broad enough to permit 
Congress to make regulation of labor rela- 
tions the exclusive province of the National 
government.” I doubt whether this is so. 
In any event, I do not believe that Congress 
has as yet done so by the use of the words 
“affecting commerce” in the definition of 
that term in the national act. It may be 
that the Congressional intent is to exercise its 
powers up to the hilt under the national 
act, but that does not mean, to use a rather 
inelegant metaphor, that the intent thereby 
is to take in the handle of the sword as well. 
And assuming that such would be the intent, 
I doubt whether it would be constitutional. 
As Justice Holmes said: “Constitutional 
rights, like others, are matters of degree.” 
Certainly, that is the test in the clash of the 
police power with the Fourteenth Amend- 
ment, in questions of free speech involving 
the First Amendment and in other matters 
of constitutional law, and that test is no 
less applicable here. 


Proposals to Amend National Act 
to Alleviate Conflict 


Before I end by charting for you our 
board’s future course based on the substan- 
tiality test, I wish briefly to consider pro- 
posed solutions to alleviate the conflict of 
jurisdiction by amendment of the national 
act. One proposal is an arbitrary test 
based on the number of employees in an 
establishment. Another is the dollar volume 
of goods, inflow or outflow, or both. Still 
another is to eliminate from the definition 
of interstate commerce in the act all in- 
dustries predominantly local in character. 
I think you can see offhand some of the 
limitations of such amendments, and I shall 
not pause to consider them now. 


Perhaps the best proposal thus far has 
been a provision embodied in Senator Taft’s 
amendments to the Taft-Hartley Act at the 
first session of the Ejighty-first Congress. 
The proposal, enmeshed as it was with more 
than 25 other substantial 
Taft-Hartley Act, died in Congress without 
specific consideration. Such an amendment 
would national Board power to 
cede cases to us of all sorts, no matter how 
much they might affect commerce, except 
labor disputes affecting mining, manufactur- 
communication and transportation, 
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and even then, if predominantly local in 
character. You will note that this amend- 
ment would eliminate the provision requir- 
ing consistency between the statutes or 
decisions of the two boards. The only de- 
fect of this proposal is that such cession, 
being in the absolute discretion of the 
national Board, might lead the latter to 
tighten the reins if our decisions were con- 
trary to their own. 


However, if such legislation were enacted, 
I think we could get aleng with the national 
Board. I may say here that it never took 
any affirmative steps to defeat our policy 
prior to the taxicab cases; it only appeared 
against us in the Bethlehem Steel case after 
the Supreme Court had invited a brief on 
behalf of the government. Paul M. Herzog, 
the able chairman of the national Board and 
formerly chairman of our state board—who, 
by the way, has taken himself out of the 
specific quarrel between us in the taxicab 
cases by refraining from participating there- 
in—testified, at a hearing before a sub- 
committee of the House Appropriations 
Committee last March, that although he was 
not sure he could speak for his full Board, 
he thought the national Board “ought to be 
free to cede to the states.” It may be, too, 
that at some time in the not too distant 
future, the Taft-Hartley Act may be amended, 
and our own act may be amended, so that 
the inconsistency between the two statutes 
would be lessened, thereby affording greater 
possibilities of accord. 


However, in the absence of legislation, we 
can only look with hope to the courts. The 
line between federal and state power may 
be difficult to draw, but it is a demoralizing 
situation to find one administrative agency 
laying down a discretionary policy of juris- 
diction as against 11 state agencies in 
various states (and two territorial agencies) 
operating in the same field. It may seem to 
you that perhaps I have made too much of 
our quarrel in the taxicab cases. However, 
I must add, that the mere fact that the 
matter has come, to date but once, to a 
definite issue in the courts is no indication 
that we do not struggle with the problem 
constantly. For every borderline case we 
take, we refuse a dozen—frequently after 
an extended hearing on jurisdiction alone— 
because we then feel that the evidence, as 
fully developed, weighs against an assertion 
of jurisdiction. 

We cannot have an upraised club always 
hovering over our heads, not knowing when 
it will descend. As Mr. Justice Douglas 
said in a case: “The uncertainty as to which 
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Board is master and how long it will remain 
such can be as disruptive of peace between 
various industrial factions as actual com- 
petition between two boards for supremacy.” 


It is our plan to combine with the other 
state labor relations boards in appropriate 
cases in battling for our conception of inter- 
state and intrastate commerce before the 
courts. Either there is some limit to the 
exercise of the national Board’s jurisdiction, 
or, if there is none, we ought to learn it by 
no uncertain expression from the highest 
court in the land. 


At the risk of immodesty, I venture to 
say that from our experience, we believe 
parties prefer local boards because of the 
latter’s greater familiarity with local con- 
ditions, the speedier adjudication of the 
rights of the parties and the advantage of 
not being compelled to go all the way to 
Washington for arguments before the na- 
tional Board. However, if the Supreme 
Court wants the national Board to sweep 
into its maw the entire field of labor rela- 
tions, let it say so. Neither state boards 
nor labor or management should be left 
dangling in uncertainty. If the national 
Board’s jurisdiction should be deemed all- 
encompassing, then at least we should know 
whether appropriate national legislation can 
or should be sought, or we should cease. to 
struggle for jurisdiction and operate on a 
diminished scale. The creation of state 
boards in industrial areas indicated an intent 
that they should operate hand in hand with 
national protection of employees in funda- 
mentally local matters involving labor re- 
lations. We have a $600,000 yearly budget, 
some 35 lawyers, besides the three board 
members, and a corresponding administra- 
tive and clerical staff. We are equipped to 
do a comprehensive job. But an agency 
which is administrative as well as quasi- 
judicial cannot function with expedition— 
an advantage which it normally has over 
courts—if it is to be constantly beset with 
jurisdictional doubts or impediments in 
almost every case of any import. “Render 
unto Caesar the things that are Caesar’s,” 
but no more. 


We do not seek to impinge upon the juris- 
diction of the national Board. Nor do we 
seek any largess from the national Board. 
Our course is intended wholly to chart a 
reasonable line of demarcation and a live- 
and-let-live policy—one of mutual accom- 
modation and respect—between the national 
and state labor relations boards, within 
their respective spheres. [The End] 
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When Is an Injunction 


Not an Injunction? 


By MORTON SINGER 


|S paige eg is often the last-gasp effort 
of a trade union that has lost a labor 
board election. Is such picketing activity 
protected? May a union picket an em- 
ployer even though it has been party to an 
investigation and certification proceeding, 
either before the National Labor Relations 
Board or before a state labor relations 
board? The answer appears to be in the 
affirmative. 

What protection, if any, has an employer 
who has been subjected, first, to a jurisdic- 
tional dispute between rival unions and, 
second, to a proceeding before the labor 
board which has terminated in a certifica- 
tion of one of the rival labor organizations. 
Can the employer expect industrial peace 
for any period of time? Or will he be sub- 
jected to the plaguing and expensive effects 
of picketing in some form “permitted by 
law,” resulting in drastic losses and possible 
bankruptcy? The law says that the right 
to limited picketing is another form of 
freedom of speech and is a protected activ- 
ity. Therefore, it would seem that the em- 
ployer has no right to industrial peace and 
freedom from picketing by the losing union. 


In general, picketing is a protected ac- 
tivity when it attempts to publicize a bona 
fide dispute between labor and management 
concerning wages, rates of pay, hours and 
other conditions of employment, which 
could include a lockout, speed-up, or re- 
fusal to discuss grievances with the em- 
ployees’ representative. But after a proceeding 
before a duly established labor board has 
been held, and a determination made by 
that board, why should any kind of picket- 
ing be permitted? And what is the purpose 
of such picketing? 





TO BE EFFECTIVE THE INJUNCTION 
SHOULD RECOGNIZE THE FACTUAL 
SITUATION, THE AUTHOR SAYS. HE 
IS AN ATTORNEY, NEW YORK CITY 





If we are to assume that representation 
by a trade union stems from the free and 
untrammeled expression of the desires of 
the employees involved, what legal basis is 
there which will permit a trade union to 
coerce an employer to deal with it by eco- 
nomic pressure, or to compel the employees 
to abandon one union for another after a 
certification has been issued. 


The Labor-Management Relations Act of 
1947 (Taft-Hartley Law), Title 29, USCA 
Section 157, as amended June 23, 1947, 
provides: 

“Employees shall have the right to self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other 
mutual aid or protection, and shall also 
have the right to refrain from any or all of 
such activities except to the extent that 
such right may be affected by an agreement 
requiring membership in a labor organiza- 
tion as a condition of employment as au- 
thorized in section 158(a)(3) of this title. 
As amended June 23, 1947, 3:17 p. m., 
E. D. T., c. 120, Title I, § 101, 61 Stat. 140.” 
(Italics supplied.) * 

The New York State Labor Relations 
Act (Article 20 of the Labor Law), at 
Section 703, provides: 





1Cf. Wagner Act, Title 29, USCA Sec. 157. 
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“Employees shall have the right of self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in concerted activities, for the pur- 
pose of collective bargaining or other mu- 
tual aid or protection, free from interference, 
restraint, or coercion of employers. 7 
(Italics supplied.) 


There can be no argument that the choice 
of representatives should be made by the 
employees themselves.? In theory at least, 
this is the correct approach; but in practice 
this is not the fact. Assume that two rival 
unions, A and B, bid for the privilege of 
representing the employees in a particular 
firm. Union B has established a picket line. 
A petition is filed with the appropriate 
agency. After a hearing, an election is 
ordered and subsequently the board certi- 
fies Union A. Union B continues picketing 
despite the Board’s ruling. 

Upon an application for an injunction to 


restrain Union B from picketing, the court 
generally grants the application with the 
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“. . . the very purpose of a picket line 
is to exert influences, and it produces 
consequences, different from other modes 
of communication.'’—Frankfurter. 





right to continue picketing, provided that 
the picketing does not create the impression 
that the employer is unfair to union labor 
or that there is a labor dispute.’ The $64 
question is, “What is the purpose of the 
picketing?” Is it to compel the employer 
to abandon his contract with the certified 
union? Is it to compel the employees to 
renounce immediately their choice as cer- 
tified by the labor board? Is it to publicize 
a labor dispute between management and 
labor? Or is the real purpose of the picket- 
ing a cleverly devised method to coerce the 
employer into violating the law and bowing 
to the union’s demands solely because of 
the great economic pressure brought to 
bear on him? * 


From the point of view of the layman, 
and after all, he is the person who is in- 





2In Matter of Garvis, 14 S. L. R. B., No. 94, 
July 26, 1951, the board said: 

“A condition precedent of a union's right to 
act as a bargaining representative of the em- 
ployees and demand a contract, as in these 
cases, is a designation of the union by a ma- 
jority of such employees as their coliective 
bargaining agent. Although a union, under 
some circumstances, may at times acquire cer- 
tain rights of its own (see Medo Photo Corp. v. 
N. L. R. B., 321 U. S. 401, 404), it cannot 
defeat the above fundamental rights of em- 
ployees whom the Act is intended to protect. 
Interference with those rights, is an 
unfair labor practice.’’? (Italics supplied.) 

3 Sachs Quality Furniture v. Hensley, 9 LABOR 
CASES { 62,665, 269 App. Div. 264 (1945); La- 
Manna v,. O’Grady, 19 LABOR CASES { 66,255, 
278 App. Div. 77 (1951) (modifying order), 104 
N. Y. S. (2d) 904 (establishing correct language 
for picket sign); National Foundry Company 
of New York, Inc. v. Quinnonez, 18 LABOR CASES 
{ 66,006, 101 N. Y. S. (2d) 155 (1950); Fay 
Loevin Apparel Shop v. Harlem Labor Union, 
17 LABOR CASES { 65,422, 92 N. Y. S. (2d) 776 
(1949): Suffridge v. O’Grady, 15 LABOR CASES 
{ 64,789, 84 N. Y. S. (2d) 211 (1948); Haber & 
Fink v. “Jones,’”? 18 LABOR CASES { 65,846, 277 
App. Div. 176 (1950), and cases cited; 8S. 8. 
Pennock Company v. Ferretti, 19 LABOR CASES 
{ 66,231, 105 N. Y. S. (2d) 889 (1951); Gross- 
man v. MacDonaugh, 20 LABOR CASES { 66,427, 
S. Ct., Kings County, Special Term, Part I, 
125 N. Y. L. J. 2391 (June 29, 1951); Cf. Seglin 
v. Zakman, 20 LABOR CASES { 66,458, Supreme 
Court, Kings County, Special Term, Part I, 
126 N. Y. L. J. 128 (July 23, 1951); Gulf Oil 
Corporation v. Smallman, 10 LABOR CASES 
1 62,737, 185 Misc. 409, 79 N. Y. S. (2d) 91 
(1945); Servel Slide Fasteners v. Malfetta, 12 
LABOR CASES { 63,648, 188 Misc. 787, 70 N. Y. S. 
(2d) 411 (1947); Coward Shoe, Inc. v. Retail 
Shoe Salesmen’s Union, 5 LABOR CASES { 60,747, 
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177 Misc. 708 (1941), where Collins, J., at p. 711, 
said: 

“‘A labor dispute within the purview of section 
876-a must be real, not fanciful. It is not every 
litigation to which a union is a party that 
presents a labor dispute. Every controversy 
touching union activities is not necessarily a 
labor dispute within the legal meaning of that 
term. Whether a labor dispute is presented 
depends upon the factual situation rather than 
upon the label appended to it. Dragging in 
the phrase ‘labor dispute’ does not ipso facto 
throw the case into section 876-a. A labor 
dispute is not created by the mere use of, 
supposedly magic words. A labor dispute is 
more than a slogan.”’ 

Mile. Reif, Inc. v. Randau, 1 LAaBor CASES 
7 18,055, 166 Misc. 247 (1937); cf. Davega-City 
Radio, Inc. v. Randau, 1 LABOR CASES { 18,094, 
166 Misc. 246 (1937). But see Bickford’s, Inc. v. 
Mesevich, 20 LABOR CASES’ f 66,520, 126 
N. Y. L. J. 390 (September 6, 1951), where in- 
junction was granted although petition was not 
entertained by the NLRB, because the union 
had not complied with Sec. 9 (b), (g) or (h) of 
the Labor-Management Relations Act of 1947. 

*See opinion of Cotillo, J., in Stalban v. 
Friedman, 1 LABOR CASES { 18,333, 171 Misc. 
106 (1939), particularly at p. 120, where the 
court said: 

‘‘With what motives is picketing being con- 
ducted by these unions? Is it not coercive? 
And above all, is it not a species of fraud 
which equity can enjoin? Masking covertly, if 
not openly, under the guise of an existing labor 
dispute, but with the ulterior purpose of catch- 
ing its labor union opponent on the hip in order 
to deliver a death-dealing blow, it is using its 
coercive pressure on this innocent restaurant 
owner, making her its unwilling shield and 
even tool, and through her striking at its 
opponent.”’ 
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volved, the sight of a picket sign before an 
employer’s establishment means but one 
thing: A STRIKE. The unions are wise 
enough to grasp the importance of the 
picket sign. The chances are that, even if 
the pickets were to bear placards on which 
nothing had been written, the passing lay- 
man would believe a strike was in full 
bloom. 

Mr. Justice Frankfurter put his finger on 
the purposes of picketing in the case of 
Hughes*v. Superior Court® At pages 464- 
465, the learned Justice wrote as follows: 

“But while picketing is a mode of com- 
munication it is inseparably something more 
and different. Industrial picketing ‘is more 
than free speech, since it involves patrol of 
a particular locality and since the very pres- 
ence of a picket line may induce action of 
one kind or another, quite irrespective of 
the nature of the ideas which are being dis- 
seminated.’ ... Publication in a newspaper, 
or by distribution of circulars, may convey 
the same information or make the same 
charge as do those patrolling a picket line. 
But the very purpose of a picket line is to 
exert influences, and it produces conse- 
quences, different from other modes of 
communication.” 

The courts on some occasions-have under- 
stood the problem involving picketing in 
situations such as the one under discussion. 
Mr. Justice Halpern of the New York 
Supreme Court, Erie County, wrote as fol- 
lows, in the case of Wilson v. Hacker, 101 
N. Y. S. (2d) 461: 

“It is now recognized that picketing is 
not merely the exercise of the right of free- 
dom of speech; it is tecognized that it has 
a coercive force which goes beyond the 
effort to persuade by an appeal to reason, 
and that the use of the economic weapon 
may be enjoined if the objective, which is 
sought to be attained by its use, is unlawful 
under state law. (Citing authorities.)” 

Other cases where the New York courts 
have stated in unequivocal terms that there 
is a tremendous difference between the right 
to picket and the right of free speech are: 
Brennan v. Eisen, 188 Misc. 672, aff'd 272 
App. Div. 799; Jacobs v. Eisen, 13 LaBor 


Cases { 63,929, 272 App. Div. 946 (1947). 
In Carroll Towing Company v. United Marine 
Division, 81 N. Y. S. (2d) 431, an injunction 
was granted without any right to maintain 
picketing, as was the case in Bridge Hard- 
ware Company v. Horowitz,93 N. Y. S. (2d) 
323. 

In the Gulf Oil case Colden, J., writes at 
page 419 in the following vein: 

“It is difficult to perceive any justification 
for the defendant’s conduct. It renders 
meaningless the . . . certification proceeding 
in which it participated. The consti- 
tutional right of free speech does not include 
the right of a union, . . . to picket. . . . Such 
picketing and such signs create a false im- 
pression concerning plaintiff's relations and 
attitude towards labor... .” 

A new development is taking place on the 
New York labor scene. Applications for 
injunctions seem to be granted with a 
greater degree of ease. However, a certain 
set of facts must be present to lay the basis 
for the injunction. The facts necessary to 
obtain the injunction, at least in New York 
State, must arise out of the following cir- 
cumstances: 

(1) A dispute has arisen between an em- 
ployer and one or more labor organizations, 
accompanied by picketing by one or more 
of the union; 

(Z) The processing of the dispute through 
a labor board; 

(3) The issuance of a certification by the 
board; 

(4) The continuance of the picketing bv 
the losing trade union. 

Upon such a state of facts, the application 
for the injunction is certain of success. And 
even though the injunction seems to be more 
accessible to the applicant, the courts con- 
tinue to follow the doctrine enunciated in 
the Thornhill case® so that, even though the 
motion is granted, the practical effects of 
the injunction are lost. 

While the Florsheim’ case is basically the 
law of the State of New York, it was not 
until the Supreme Court of the United 
States held, in four cases,* that picketing was 
not a wholly protected device that the courts 











518 LABOR CASES { 65,762, 339 U. S. 460 
(1950); see, Teamsters Union v. Hanke, 18 
LABOR CASES { 65,763, 339 U. S. 470, 474 (1950); 
Building Service Union v. Gazzam, 18 LABOR 
CASES { 65,764, 339 U. S. 532 (1950); Gibboney 
v. Empire Storage Company, 16 LABOR CASES 
7 65,062, 336 U. S. 490, 498, 502 (1949); dissent, 
Van Voorhis, J., Ahlers v. Papa, 13 LABOR CASES 
1 63,877, 272 App. Div. 905 (1946); Lou G. 
Siegel, Inc. v. Rosenzweig, 85 N. Y. S. (2d) 733. 
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* Thornhill v. Alabama, 2 LABOR CASES 
f 17,059, 310 U. S. 88, 60 S. Ct. 736, 84 L. Ed. 
1093 (1940). Also see, Carlson v. California, 
2 LABOR CASES { 17,060, 310 U. S. 106, 60 S. 
Ct. 746 (1940). 

™ Florsheim Shoe Store Company, Inc. v. Re- 
tail Shoe Salesmen’s Union, 6 LABOR CASES 
{| 61,113, 288 N. Y. 188 (1942). 

8 Cited in footnote 5. 
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in New York began to issue injunctions in 
a limited manner. But, unlike the Florsheim 
case, some form of picketing was permitted 
provided the pickets did not create an er- 
roneous impression that a labor dispute was 
involved or that management was hostile to 
union labor or that its employees were hos- 
tile to unions. 


Two Types of Certification 


In some states a labor board has been 
established solely for the purpose of ascer- 
taining and resolving disputes which arise 
between labor and management. In New 
York, we have the State Labor Relations 
Board’ which provides for the investigation 
and certification of representatives. Theo- 
retically at least, a certification is assumed 
to be “good” for a minimum period of one 
year.” There are two kinds of certification 
—a negative one and a positive assertion 
that a union is the chosen representative of 
the employees. The negative certification 
is a declaration by the board that the union 
is not the chosen representative of the em- 
ployees. If we are to take at face value the 
oft-repeated saw that the employees are 
the sole” determinants of their bargaining 
representative, then we should be permitted 
to go a step further and require the losing 
labor organization to abide by the wishes 
of the majority. Unfortunately, this truism 
does not seem to apply to labor organiza- 
tions, nor to impress the courts. After the 
board has issued its certification, the losing 
organization proceeds to picket with im- 
punity. There is very little that manage- 
ment can do to protect itself. What is the 
reason? The answer is the utter failure of 
the courts to assume the responsibility 
which is rightly theirs. This is partly due 
to the fear of political repercussions and 
partly due to a misunderstanding of the 
problem. 


If there is a finding by these courts that 
there is no labor dispute, what is the need 
for the continuance of picketing? And, by 
the same token, what ends can the picketing 
achieve? Surely management cannot aban- 
don the union to which it has been married 
through a certification. Surely the certifi- 
cation must mean something and must he 
good for a certain period of time. The 
answer is that the picketing union is not 
attempting to organize the employees by 
picketing, for it has been rejected by the 
employees. The conclusion is that the 
picketing organization is continuing its line 
for two reasons: one, vindictiveness; and 
two, to break the employer and teach all 
others that the labor board is not the place 
to ask for an adjudication. 


The conclusion one reaches is that labor 
unions are still interested in the jungle war- 
fare of industrial relations. And this is be- 
cause the courts are hesitant about giving 
the relief to which an employer is entitled. 
Every activity of a labor organization is not 
protected,” and the sooner the courts realize 
this fact, the sooner real justice and true 
peace in industrial relations will be achieved. 


In LaManna v. O’Grady, 278 App. Div. 77, 
the following facts permitted the issuance of 
an injunction: LaManna operated a liquor 
store. The union tried to organize the shop. 
It was rejected by the employees. The 
employer filed a petition with the New York 
State Labor Relations Board, praying for a 
ruling to ascertain whether. or not the union 
was the collective bargaining representative 
of its employees. The board directed an 
election which resulted in a “negative” cer- 
tification.” Although the union lost the 
election, it continued to picket. An applica- 
tion for an injunction was made and 
granted. However, on appeal, the appellate 
division modified the order so that the 
union could picket provided that it did not 
create the inference of a labor dispute. Ob- 





® Art. 20 of the Labor Law (N. Y.), Sec. 700, 
and following. 

1° In Re Crystal Cab Corporation, 1S. L. R. B., 
No. 207, 211. Celanese Corporation of America, 
2 CCH Labor Law Reports (4th Ed.) { 10,951, 95 
NLRB, No. 83, Press Release W-201, dated 
August 1, 1951, where the Board said, at p. 6: 


“The Board has heretofore held that a union's 
representative status once established by Board 
certification is, absent unusual circumstances, 
conclusively presumed during the first year, and 
is presumed to continue indefinitely thereafter 
until shown to have ceased, or until the pre- 
sumption is effectively rebutted.’’ 

Art. 3, Sec. 11, NYSLRE Rules and Regula- 
tions; Report of NYSLRB 1939, p. 104, and fol- 
lowing; Mill B, Inc., 40 NLRB 346 (1942). Also 
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see, Matter of G. & lL. Luncheonette, 14 
S. L. R. B., No. 100 (1951); Zenith Radio Corpo- 
ration, 95 NLRB, No. 155 (1951); National Heat 
Treating Company, 2 CCH Labor Law Reports 
(4th Ed.) § 10,999, 95 NLRB, No. 144 (1951), 
Press Release -W-204, dated August 22, 1951. 

NLRB v. Augusta Chemical Company, 19 
LABOR CASES { 66,177, 187 F. (2d) 63 (1951). 

2 See footnote 5. 

#%13S. L. R. B., No. 127; also see, Matter of 
Kappel, 13 S. L. R. B., No. 116, where the 
Board said: 

“When a union does not represent the em- 
Ployees but at the same time tries to coerce 
an employer into signing a contract, as here, 
the signing of such a contract subjects the 
employer to the risk later of an unfair labor 
practice charge under our Act. Section 703 of 
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viously the employer was in trouble, for as 
long as the union could picket, the chances 
of remaining in business were doubtful. 
Thereafter an application was made to 
special term for an appropriate slogan, 
and the court directed that the slogan ap- 
pearing on the placards be changed so that 
the truth could be advertised to the public.” 


In the case of Sachs v. Hensley,” rival 
unions sought the “favor” of the employees. 
The State Labor Relations Board directed 
an election and subsequently certified one 
The losing organization continued 


union. 
to picket. The employer applied for an in- 
junction. The application was granted with 


the right of limited picketing so long as the 
improper inference of a labor dispute was 
not created. 


This pattern seems to be the approved 
method in New York. In various cases 
which have been decided in the courts, it 
has been held, with very few exceptions, 
that an injunction will be granted, but that 
some form of picketing will be permitted. 
The courts apparently are so impressed with 
the doctrine enunciated in the Thornhill and 
Carlson cases that every attempt to give lip 
service to the “freedom of speech” device 
is employed, even though “freedom of 
speech” is not involved. 


New York Landmark 


The Florsheim™ case was the first great 
landmark on the subject in New York. This 
case demonstrated a progressive trend in 
the thinking of the court of appeals. The 
State Labor Relations Board having com- 
pleted its function, it was important that 
industrial peace be preserved, even though 


7 


the drastic relief of injunction was em- 
ployed. At page 197, the court said: 


“When the contract was executed by ap- 
pellants and the duly certified agent of the 
employees and went into effect, any labor 
dispute within the provisions of the New 
York State Labor Law ended and the con- 
tract as made was the sole enforceable con- 
tract between employers and employees 
[citing authority]. Such a result is the only 
conclusion possible in consonance and har- 
mony with the public policy of the State 
as declared in the Labor Relations Act 
which was to prevent or bring to an end 
strikes and other forms of industrial strife 
and unrest and to encourage and effect in- 
dustrial peace among employers and em- 
ployees. ... The Legislature did not intend 
or propose that the procedure provided for 
that purpose should be meaningless or that 
it might be flaunted and made meaningless 
by a minority group of employees, who 
themselves, had ‘invoked the procedure to 
settle their dispute. The intent and purpose 
of the Legislature was to provide procedure 
for the disposal of labor controversies which, 
when adopted and availed of by parties to 
those controversies, should end disputes, not 
continue them.” (Italics supplied.) 


The Florsheim case was followed by Dinny 
& Robbins, Inc. v. Davis," where the court 
held as follows: 


“That act was not designed as an in- 
strument to promote and protect strife be- 
tween rival labor groups or to injure or 
destroy the good will and business of inno- 
cent employers against whom there was no 
complaint concerning wages or working 
conditions solely because they refused to 





(Footnote 13 continued) 

the Act states: ‘Employees shall have the right 
of self-organization, to form, join, or assist 
labor organizations, to bargain collectively 
through representatives of their own choosing, 
and to engage in concerted activities, for the 
purpose of collective bargaining or other mutual 
aid or protection, free from interference, re- 
straint, or coercion of employers.’ Subdivision 
10 of Section 704 makes it an unfair labor 
practice for an employer ‘To do any acts, other 
than those already enumerated in this section, 
which interfere with, restrain or coerce em- 
Ployees in the exercise of the rights guaranteed 
by section seven hundred three.’ 

‘Implicit in its demand for a contract is the 
union’s claim to represent a majority of these 
employees. However, a condition precedent of 
a union’s right to act as the bargaining repre- 
sentative of the employees and demand a @on- 
tract, as here, is the designation of the union 
by a majority of such employees as their col- 
lective bargaining agent. In the absence there- 
of, under the above statute, by demanding a 
contract, the union has attempted to coerce the 
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employers to commit an unfair labor practice.’’ 
(Itaiics supplied.) 

And, further in the same opinion: 

“The conception of a representative’s exclu- 
sive status brings into play the em- 
ployer’s affirmative duty to treat only with the 
true representative, and hence the negative duty 
to treat with no other.’ Virginia Railway Co. 
v. System Federation No. 40 [1 LABOR CASES 
f 17,022], 300 U. S. 515, 548; see N. L. R. B. v. 
Jones & Laughlin [1 LABOR CASES { 17,017], 301 
U. S. 1, 4445. It is the result of an election 
which is sought in either instance.’’ 

4% LaManna v. O’Grady, 104 N. Y. S. (2d) 904. 

%*9 LABOR CASES { 62,665, 269 App. Div. 264 
(1945). In this case two unions were involved, 
whereas in the LaManna case only one union 
was involved. 

16 Cited in footnote 7. 

176 LABOR CASES { 61,495, 290 N. Y. 101 
(1943); see Huclid Candy Company of New York, 
Inc. v. Summa, 2 LABOR CASES { 18,642, 174 
Mise. 19 (1940); cf. Devon Knitwear Company, 
Inc. v. Levinson, 2 LABOR CASES { 18,628, 173 
Misc. 779 (1940). 
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Unfortunately the legislature has shirked 
its duty by refusing to correct the many 
abuses created by jurisdictional fights. 





take sides with one group as against the 
other. There is nothing in the act to bar a 
court of equity from restraining irreparable 
injury to property and business of an inno- 
cent employer against a build-up of an 
alleged ‘labor dispute’ such as is indicated 
in this case. The act does not compel courts 
of equity to force the breach of a valid contract 
between an employer and its employees satis- 
factorily covering wages and working con- 
ditions of such employees when made as a 
result of collective bargaining . .. and to suffer 
suits for damages for its breach. On the 
contrary, the Legislature provided in the 
State. Labor Relations Act a due and an 
orderly process for settling such jurisdic- 
tional disputes (Labor Law, Art. 20).” 
(Italics supplied.) 


And then Haber & Fink v. Jones ™ brought 
into sharp focus the situation which was 
plaguing employers who were involved in 
jurisdictional rivalries. It is unfortunate 
that the legislature has shirked its duty by 
refusing to correct the many abuses created 
by jurisdictional fights. The courts, how- 
ever, are in a position to correct the situ- 
ation when the matter is submitted to them, 
particularly after a duly designated agency 
has heard the facts and issued its deter- 
mination. 


My basic premise in this discussion is that 
the right of choice of representative stems 
solely from the employees and from no one 
else. Both the National Labor Relations 
Board and the State Labor Relations Board 
have enunciated this proposition so many 
times that repetition is mot necessary. 
However, as a brief reminder of the theory, 
the following language should be definitive: 


“It is always to be remembered that the 
Act was intended to express the wishes of 
the majority of the employees and not the 
unions seeking to represent them. (N. L. 
R. B. v. Augusta Chemical Co., 187 Fed. 2d, 
63). Implicit in its demand for a contract 





is a union’s claim to represent a majority 
of the employees. However, a condition 
precedent of a union’s right to act as the 
bargaining representative of the employees 
and demand a contract, is the designation 
of the union by a majority of such em- 
ployees as their collective bargaining agent. 
In the absence thereof, under our statute, 
by demanding a contract, a union has at- 
tempted to coerce the employers to commit 
an unfair labor practice. (Matter of J. 
Kappel and Bros., supra; Matter of Hart 
Delicatessen, Inc., 14 S. L. R. B. No. 56, 
CCH Labor Law Reports, $49, 152, May 17, 
1951).”” 

If we are to proceed on the premise that 
the employees are the sole determinants of 
their representatives, then it follows, as 
night follows day, that after the Board has 
certified one of two rival labor organiza- 
tions, the labor dispute, in so far as the 
losing organization is concerned, has been 
put to rest for a time certain. The time is 
usually one year. Assume then that a cer- 
tification has been issued and a collective 
bargaining agreement has been executed 
with the certified union. What reason, if 
any, is there to warrant a continuation of 
picketing? 

Is free speech involved? Does the picket- 
ing organization have a right to coerce the 
employer into taking some illegal action 
whereby he abandons his relations with one 
union to accept another, solely by reason of 
economic pressure? Many unions have for- 
gotten the action that the National Labor 
Relations Board took early in its history 
when the Board held that there was no right 
in management to “dump” one union in 
favor of another solely because of economic 
pressure. The Board said, in Matter of 
Greer Steel: 

“No similar showing is made in the pres- 
ent proceeding of actual exercise by a 
labor organization of its economic power to 
the demonstrated financial detriment of the 
respondent for the purpose of compelling 
the very action of which complaint has been 
made. The four strikes which took place 
in the respondent’s plant between i933, and 
1938 had, so far as the record shows, no 





14818 LABOR CASES { 65,846, 277 App. Div. 176 
(1950); at p. 180 the court said: 

“It is a nonunion shop due to no fault of 
plaintiff, but under the policy of the Labor 
Relations Act that there shall be nonunion 
shops when employees in the appropriate col- 
lective bargaining unit vote that it shall be so. 
The policy and integrity of the Labor Relations 
Act are involved. There has been an election, 
which it is defendant’s object to nullify by 
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means other than persuasion. . Plaintiff, 
also, is entitled to be protected from the har- 
rassing and economically destructive tactics that 
have been brought to bear against it. That 
is the public policy embodied in this statute, 
which the Legislature evidently intended to pre- 
vail over this contention by defendant. . . 9 
(Italics supplied.) 

1* Matter of Wykagyl Country Club, 44 S. L. 
R. B., No. 67. 
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connection with the strike threatened by the 
Federal Union in June 1940 or with the 
respondent’s proposal that True be reem- 
ployed. The record does not persuade us 
that the respondent was faced with the 
immediate alternative of complete cessation 
or even substantial interruption of opera- 
tions. 5 ..7* 

If then, in theory at least, the final ad- 
judication of the Board is correct, once the 
certificate is issued, picketing of any sort 
should be restrained at least until the period 
of the certification has come to an end or 
some time shortly before the collective bar- 
gaining agreement expires. 

Thus, at the present time, even though 
we obtain the injunction, we “lose the order” 
and, of course, the relief which is so ur- 
gently required. Therefore the injunction 
is not an injunction. It is merely fine prose 
and correct rhetoric, but the relief which ts 
needed is not there. 

My proposal to cure this defect is as fol- 
lows: 


Policy should be formulated at a judicial 
conference which will provide that once the 
following set of facts has been established, 
an injunction with no picketing of any kind 
will be granted: 

(1) The basic issues have been presented 
to a labor board. 

(2) The labor board has issued a certifi- 
cation. 

(3) A collective bargaining agreement has 
been executed with the certified labor organ- 
ization. 

Upon demonstrating these facts to the 
court, picketing should be restrained and no 
modification of the order should be per- 
mitted during the period in which the cer- 
tification is good. By so doing, we can 
avoid industrial strife and guarantee in- 
dustrial peace. We can then insure the fact 
that an injunction is an injunction. “No 
conduct has such an absolute privilege as 
to justify all permissible schemes of which 
it may be a part.” [The End] 





How Would You Decide? 


THE CASE OF THE COUNSEL’S COMPENSATION 


HERE ARE a few situations in Ameri- 

can law that allow plaintiff’s counsel to 
recover his fee from the defendant in addi- 
tion to the money award that is payable to 
his client. It is customary in divorce actions, 
for example, for the counsel of the innocent 
wife to ask specifically for an award for 
his own fee, this to be paid by the de- 
fendant in addition to the awards for ali- 
mony and support. We can hazard a guess 
that it is a rare occasion, indeed, when a 
lawyer who can thus require the defendant 
to pay his fee fails to ask for it. 

Recently, however, a case was decided 
where just that situation was presented. 
In an action to recover overtime wages 
under the Fair Labor Standards Act, a jury 
returned a verdict in favor of the plaintiff 
which, together with the mandatory liqui- 
dated damages, amounted to $2,386.60. It 
may be that the employee’s attorney thought 
it slightly bad taste to demand money for 
his own fee when his main concern was 


the vigorous assertion that the defendant 
employer had done his client wrong. At 
any rate, the complaint failed to ask for 
counsel fees, and the guardian of the em- 
ployer’s rights therefore objected to the 
court’s fixing counsel fees in the matter. 

Should plaintiff's counsel be awarded his 
fee anyway? How would you decide? 


rTM HE COURT HELD that Section 16(b) 

of the Fair Labor Standards Act is 
mandatory in nature in providing that “The 
court in such action shall, in addition to 
any judgment awarded to the plaintiff or 
plaintiffs, allow a reasonable attorney’s fee 
to be paid by the defendant, and costs of 
the action.” The award of counsel fees, the 
court said, flows from the statute rather 
than from any demand in the complaint. 
Consequently, plaintiff’s attorney was awarded 
a fee equal to 25 per cent of the verdict. 
Pisano v. Kartiganer, 20 Lasor Cases § 66,515 
(City Ct., New York City, September 5, 1951). 





2°38 NLRB 65, 73; Mill Road Live Poultry 
Market, Inc:, 5 S. L. R. B. 822; cf. New York 
é Porto Rico Steamship Company, 34 NLRB 
1029. : 

21 Holmes, J., in Aikens v. State of Wisconsin, 
195 U. S. 194, 205, 25 S. Ct. 3, 6, 49 L. Ed. 154; 
see Wise Shoe Company v. Lowenthal, 266 N. Y. 
264, where, in a per curiam decision, the court 
of appeals said, at p. 268: 


Injunctions 


‘“‘We have to fit the law to each set of facts. 
There have been and may be cases where all 
picketing will be forbidden.’’ (Italics supplied.) 

Cf. Nann v. Rainist, 255 N. Y. 307, 317; 
American Guild of Musical Artists v. Petrillo, 
4 LABOR CASES { 60,639, 286 N. Y. 226 (1941). 
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The Status of the Collective Bargaining 


IT IS EVIDENT, SAYS THE AUTHOR, THAT THE COLLECTIVE 
LABOR AGREEMENT CAN ONLY BE DESCRIBED—-NOT DEFINED. 
HE IS A MEMBER OF THE DEPARTMENT OF ECONOMICS AT BOTH 
CITY COLLEGE OF NEW YORK AND LONG ISLAND UNIVERSITY 





HE COLLECTIVE BARGAINING 

process and the legal relationship be- 
tween employer and employee are governed, 
in a major way, by one factor which, as 
much if not more than any other, character- 
izes modern industrial society: the economic 
dependence of employee upon employer. In 
a real sense, every labor problem exposes 
not only a disfunctioning of the economy, 
but articulates rebellion against job depend- 
ence and the drive for security and status 
in a free-enterprise economy marked by peri- 
odic unemployment and underemployment. 


Because a labor problem threatens exist- 
ing social, political and economic institu- 
tions, every program for dealing with labor 
conflict within the framework of the con- 
temporary socio-economic order is designed 
to promote the acceptance of the basic as- 
sumptions of capitalism. Thus, the body of 
the law of industrial labor relations is not 
a statement of static principles; it is, rather, 
a compound of rules which, like rules of 
war, define the boundaries of conflict and 
regulate the conduct of the contestants so 


that society itself will not be engulfed in 
the struggle and destroyed. 


Any inquiry into the nature of the col- 
lective bargaining agreement must begin 
with a recognition of the dynamic character 
of labor relations: an awareness that the 
fluid relationships between employer and 
employee cannot be cast into the rigid mold 
of contract, and an acknowledgment that 
the tests of status are basically economic 
rather than legal. 


That a collective labor agreement appears 
to be a contract is palpable. Thus, a col- 
lective labor agreement undoubtedly satis- 
fies conventional definitions of contract;? 
and if the criteria of means of enforcement 
of contract be relied upon, the collective 
labor agreement readily qualifies. Indeed, 
to invoke legal standards alone suggests an 
inquiry which must begin and end with the 
language of the Taft-Hartley Act.’ How- 


ever, this law creates the appearance (but. 


not the status) of contract by investing a 
collective labor agreement with some of the 
attributes of contract. Actually, the drafts- 





1 Williston on Contracts (Rev. Ed.), Sec. 1; 
Restatement, Contracts, Sec. 1. See, too, Greater 
City Master Plumbers Association v. Kahme, 
6 N. Y. S. (2d) 589; Suttin v. Unity Bulton 
Works, 285 N. Y. S. 863; Schlesinger v. Quinto, 
201 App. Div. 487, 194 N. Y. S. 401. 

2 Ziskind, ‘“The Law Behind Union Contracts,”’ 
United States Department of Labor; Rice, ‘‘Col- 
lective Labor Agreements in American Law,’’ 44 
Harvard Law Review 572; Coronado Coal Com- 
pany v. United Mine Workers, 259 U. S. 344; 
Fuchs, ‘‘Collective Labor Agreements in Ameri- 
can Law,”’ 10 St. Louis Law Review 1; Ander- 
son, ‘Collective Bargaining Agreements,’’ 15 
Oregon Law Review 229. For a statement of 
the relationship between the collective labor 
contract and United States Arbitration Act 
(9 USC, Sec. 1), see, United Office and Pro- 
fessional Workers of America, CIO v. Monw 
mental Life Insurance Company, 17 LABOR 
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CASES { 65,625, 88 F. Supp. 602 (DC Pa. 1950). 
In Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America 
v. Pennsylvania Greyhound Lines, Inc., 20 
LABOR CASES { 66,616 (CA-3, 1951), a collective 
labor agreement was held to be a contract of 
employment so as to be excluded from the 
operation of the United States Arbitratien Act. 

*29 USCA Secs. 185, 187; Studio Carpenters’ 
Union v. Loew’s Inc., 17 LABOR CASES { 65,356, 
84 F. Supp. 675 (DC Calif., 1949); Upholsterers’ 
International Union v. Leathercraft Furniture 
Company, 16 LABOR CASES { 64,972, 82 F. Supp. 
570 (DC Pa., 1949); cf. United Packing House 
Workers v. Wilson & Company, 15 LABOR CASES 
1 64,631, 80 F. Supp. 563 (DC IIl., 1948); see, too, 
Cox and Dunlop, ‘‘Regulation of Collective Bar- 
gaining by the National Labor Relations Board,”’ 
63 Harvard Law Review 389. 
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men of the Taft-Hartley Act adopted the 
functional theory of the labor agreement: 
“As has frequently been stated, collective 
bargaining is not an end in itself; it is a 
means to an end and that end is the making 
of collective agreements stabilizing employ- 
ment relations for a period of time, with re- 
sults advantageous both to the worker and 
the employer.” 


In this view, the Senate conferees agree: 
“The object of collective bargaining is the 
making of agreements that will stabilize 
business conditions and fix fair standards 
of working conditions.” * 


If a collective labor agreement is a con- 
tract at all, it must be one of employment; 
but nothing is so well settled as the princi- 
ple that the employer does not guarantee 
employment nor does the union underwrite 
performance by the employee. 


A collective labor agreement differs from 
a contract in this fundamental respect: while 
a contract presupposes freedom of bargain- 
ing and equality of bargaining position (though 
not necessarily of benefits), a collective la- 
bor agreement is, essentially, bottomed on 
the concept of inequality of bargaining 
power. Hence, the primary objects of the 
collective labor agreement are these: miti- 
gation of the bargaining weakness of the 
individual employee; standardization: of 
working conditions; and regulation of em- 
ployer activity. In a real sense, a labor 


agreement consists of a statement of re- 
straints upon managerial prerogatives and 
limitations on the freedom of employer con- 
duct and, by its terms, substitutes bilateral 
rules of conduct for unilateral employer 
action. 


Because a collective labor agreement de- 
scribes functions rather than status, it must 
be defined in terms of what it does rather 
than what it is. Obviously, a workable defi- 
nition involves an examination into the na- 
ture of the relationship between the employer 
and employee and an analysis of the bar- 
gaining process. 


The private ownership of means of pro- 
duction implies, at once, that the economic 
liberties of workers are circumscribed and 
that freedom of contract and labor mobility 
are illusory. The job-dependent worker 
finds employment only if the employer an- 
ticipates profit from production. Hence, in 
the absence of union organization, job op- 
portunities are “owned” by employers. While 
conditions of employment may be regulated 
by law, laws do not divest employers of 
their control over job opportunities. Unions 
alone challenge that control. It may be 
suggested then that the function of collec- 
tive bargaining, if not the rationale of the 
labor movement itself, is to wrest from the 
employer the monopoly over jobs.’ In this 
contest the collective labor agreement is an 
important weapon. 


To be sure, only the ultimate ends of 
collective bargaining have been described. 
Less ambitious are the following basic the- 
ories of collective bargaining and of the 
collective bargaining agreement: (1) the 
marketing theory, (2) the governmental or 
political theory and (3) the managerial 
theory. 


Marketing Theory 


The marketing theory posits, not a con- 
tractual exchange of mutual considerations, 
but a statement of work rules: 

“The collective agreement historically 
has been a statement of terms on which a 
company’s employees collectively are will- 
ing to work. It has, of course, been distin- 





*H. Rept. No. 1147, p. 20 (74th Cong., ist 
Sess.) on the Wagner Act (29 USCA, Sec. 15, 
and following). See H. Rept. No. 245 on H. R. 
3020, p. 46; see, too, H. Min. Rept. No. 245 on 
H. R. 3020, p. 108. 

5S. Rept. No. 573, p. 13 (74th Cong., ist 
Sess.) on the Wagner Act; see S. Rept. No. 105 
on S. 1126, p. 15; see, too, S. Min. Rept. No. 105, 
Pt. 2, on S. 1126, p. 13. 
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* Reynold, Labor Economics and Labor Rela- 
tions (Prentice-Hall, 1949), p. 169; see, too, 
Reynolds, The Structure of Labor Markets (Har- 
per, 1951), pp. 39-40, 52. 

™Perlman, A Theory of the Labor Movement 
(Kelley, 1949), pp. 6-7, 242. 
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guished from a labor contract under which 
an individual commits himself to perform 
services for a period . . . for a specified re- 
muneration. Failure to honor this commit- 
ment may render a person liable to a damage 
suit for breach of contract. The collective 
agreement permits no one to give service, 
but merely assures that when service is 
given it shall be rewarded as provided in 
the agreement.” * 


Simply stated, the marketing theory as- 
signs to collective bargaining the task of 
formulating market conditions for the sale 
of labor. The collective labor agreement is, 
accordingly, a statement of rules under 
which employees will work and a price list 
for the sale of labor. 


A carry-over of the early doctrine that 
a collective labor agreement is a “bill of 
wages,”* the marketing theory rejects the 
employment-contract concept. On the con- 
trary, a collective labor agreement is paramount 
to and supersedes a private employment 
agreement even though it does not neces- 
sarily nullify it, and the rules thus established 
become “useages” which are incorporated 
into the individual employment agreement. 


J. 1. Case Company v. NLRB 


Illustrative of this view is the decision in 
J. I. Case Company v. NLRB.” In that case, 
it appeared that the Case Company offered 
each of its employees an individual one- 
year contract of employment. The proffered 
contract, however, did not guarantee em- 
ployment. The employee, for his part, agreed 
to accept the provisions of the contract and 
to work faithfully and to comply with the 
factory rules. While the contracts were in 
effect, a CIO union petitioned the Board 
for certification. At the hearing the com- 
pany urged the individual contracts as a 
bar. The Board, however, directed an elec- 
tion which resulted in a union victory. 
Thereupon, the union invited the company 
to bargain but the company refused, stating 
that “it would not deal with the union in 
any manner affecting rights and obligations 
under the individual contracts while they 
remained in effect.” An offer was made to 
negotiate on matters not covered by the 
individual contracts. Nevertheless, the com- 
pany insisted that it would bargain on all 
matters only at the expiration of the indi- 
vidual contracts. The Court held that the 


company had failed to bargain collectively 
in violation of Section 8 (5) of the National 
Labor Relations Act. The Court, speaking 
through Mr. Justice Jackson, held: 


“Contract in labor law is a term the im- 
plications of which must be determined from 
the connection in which it appears. Collec- 
tive bargaining between employer and the 
representative of the unit, unit usually a 
union, results in an accord as to the terms 
which will govern hiring and work and pay 
in that unit. The result is not, however, a 
contract of employment except in rare cases; 
no one has a job by reason of it and no 
obligation to any individual ordinarily comes 
into existence from it alone. The negotia- 
tions between union and management result 
in what often has been called a trade agree- 
ment, rather than a contract of employment. 
Without pushing the analogy too far, the 
agreement may be likened to the tariffs 
established by a carrier, to standard pro- 
visions prescribed by supervising authori- 
ties for insurance policies, or to utility 
schedules of rates and rules for service 
which do not of themselves establish any 
relationships but which do govern the terms 
of the shipper or insurer or customer rela- 
tionship whenever and with whomever it 
may be established.” ” 


Of the relationship between the collective 
labor agreement and individual employment 
agreement, the Supreme Court said: 


“After the collective trade agreement is 
made, the individuals who shall benefit by 
it are identified by individual hiring. The 
employer, except as restricted by the col- 
lective agreement itself and except that he 
must engage in no unfair labor practices or 
discrimination, is free to select those whom 
he will employ or discharge. But the terms 
of the employment already have been traded 
out. There is little left in the individual 
agreement except the act of hiring. ... The 
individual hiring contract is a subsidiary to 
the terms of the trade agreement and may 
not waive any of its benefits, any more than 
a shipper can contract away the benefit of 
filed tariffs, the insurer the benefit of stand- 
ard provisions, or the utility customer the 
benefit of legally established rates.” ™ 


It is, of course, consistent with the 
marketing theory to accord the collective 
agreement a status paramount to a contempo- 
raneous individual employment agreement. 





8 Chamberlain, Collective Bargaining (Mc- 
Graw-Hill, 1951), p. 121. For a brief but illumi- 
nating review of collective bargaining theories, 
see Davey, Contemporary Collective Bargaining 
(Prentice-Hall, 1951), Ch. 5, pp. 105-129. 
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® Commons and Andrews, Principles of Labor 
Legislatien, p. 380. 

1 8 LABOR CASES { 51,173, 321 U. S. 332 (1944). 

1 Footnote 10, pp. 334-335. 

12 Footnote 10, pp. 335-336. 
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Obviously, the validity of a collective agree- 
ment “is not affected by the independent 
employment agreement, express or implied, 
between him and defendant. The contracts 
are concurrent and neither one destroys the 
other.”“™ Thus, it was pointed out: “The 
workman is free, if he values his own bar- 
gaining position more than that of group, 
to vote against representation; but the ma- 
jority rules, and if it collectivizes the em- 
ployment bargain, individual advantages or 
favors will generally in practice go in as 
a contribution to the collective result.” ™ 
Accordingly, the granting of individual ben- 
efits may well subject the employer to union 
reprisal and governmental sanctions.” ™ 


The juxtaposition of the individual em- 
ployment contract and the collective labor 
agreement points up the further significant 
fact that the latter is, inherently, fluid and 
that it accommodates itself to the impera- 
tives of practical economics and reaches out 
into a constantly expanding area of nego- 
tiable issues. 

An individual employment contract is de- 
signed to settle relationships and to fix 
rights and responsibilities in a definitive 
way. But a collective labor agreement is not 
intended to be either definitive or complete. 
For example, many items are deliberately 
omitted and, frequently, terms are ambig- 
uously worded because the parties were un- 
able to reconcile conflicting interests in a 
mutually satisfactory way. Details are filled 
in by day-by-day administration of the con- 
tract and through the medium of the griev- 
ances procedure. Moreover, the law under 
some circumstances encourages negotiation 
during the term of the collective agreement 
and may, in fact, compel modification. As 
the majority of the Board recently held: ” 


“The construction of Section 8 (d) adopted 
by the Board in the Tide Water case served 
also to simplify, and thus to speed, the bar- 
gaining process. It éliminates the pressure 
upon the parties at the time when a con- 
tract is being negotiated to raise those sub- 
jects that may not then be of controlling 
importance, but which might in the future 
assume a more significant status. It also 





3 Gulla v. Barton, 164 App. Div. 293, 149 
N. Y. S. 952. 

144 Footnote 10, p. 339; see, too, Hoeniger, ‘‘The 
Individual Employment Contract Under the 
Wagner Act,’’ 10 Fordham Law Review 14. 

1’ Medo Photo Supply Corporation v. NLRB, 
8 LABOR CASES {§ 51,176, 321 U. S. 678 (1944); 
May Department Stores Company v. NLRB, 10 
LABOR CASES { 51,217, 326 U. S. 376 (1945); 
NLRB v. J. H. Allison & Company, 14 LABOR 
CASES { 64,270, 165 F. (2d) 766 (CCA-6, 1948); 
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assures to both unions and employers that, 
if future conditions require some agreement 
as to matters about which the parties have 
not sought, or have not been able to obtain 
agreement, then some discussion of those mat- 
ters will be forthcoming when necessary. 
“Those bargainable issues 
never been discussed by the parties, and 
which are in no way treated in the contract, 


which have 


remain matters which both the union and the 
employer are obliged to discuss at any time. 


“In so holding, we emphasize that under 
this rule, no less than in any other circum- 
stances, the duty to bargain implies only 
an obligation to discuss the matter in ques- 
tion in good faith with a sincere purpose of 
reaching some agreement. It does not re- 
quire that either side agree, or make con- 
cessions. And if the parties originally desire 
to avoid later discussion with respect to 
matters not specifically covered in the terms 
of an executed contract, they need only to 
specify in the terms of the contract itself. 
Nothing in our construction of Section 8 
(d) precludes such an agreement entered 
into in good faith, from foreclosing future 
discussion of matters not contained in the 
agreement.” 


An employer, accustomed to the security 
of stable and unchangeable contract terms, 
may well be puzzled by the indeterminate 
character of his labor agreement. Thus, 
issues not discussed during the course of 
negotiations and before the contract was 
written, are appropriate matters for bar- 
gaining during the life of the agreement. 
To be sure, the employer has no obligation 
to come to an agreement on the demands 
for modification so long as he bargains in 
good faith. However, the treaty he nego- 
tiated, notwithstanding its prohibition against 
strikes and lockouts, accords him little 
protection. He may learn then that the col- 
lective labor agreement “establishes no con- 
crete contract between the employer and 
any employee. No one is bound thereby to 
serve. It is only an agreement as to 
terms on which contracts of employment 
may be satisfactorily carried out.” ™ 





Order of Railroad Telegraphers v. Railway Ex- 


press Agency, 8 LABOR CASES { 51,174, 321 U. S. 
342 (1944). See, too, ‘Improvement in Terms of 
Employment as an Unfair Labor Practice,’’ 54 
Harvard Law Review 1039. 

16 Jacobs Manufacturing Company, 2 CCH 
Labor Law Reports (4th Ed.) § 10,883, 94 
NLRB, No. 175 (1951). 

"Yazoo & M. V. R. R. Company v. Webb, 64 
F. (2d) 902. 
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It is fair to conclude that: “The process 
of collective bargaining results, not in a 
labor contract, but in a trade agreement. 
This imposes no obligation upon the em- 
ployer to offer or upon the laborers to ac: 
cept work; it guarantees neither to the em- 
ployers workmen nor to the laborers jobs. 
It is nothing more than a statement of the 
conditions upon which such work as is 
offered and accepted is to be done. The 
contract of employment is still between the 
individual employer and the individual em- 
ployee, though the provision of the order 
in which men are to be taken on and laid 
off may give to or withhold from laborers 
a chance to dispose of their services. It is 
through the trade agreement, which is sub- 
sumed in the labor contract, that collective 
bargaining becomes an agency of industrial 
order.” * 


Governmental Theory 


Underlying the governmental theory of 
collective bargaining and the collective labor 
agreement is the assumption that the insti- 
tution of modern industry, like a state organ, 
has an existence separate and apart from 
its labor and management constituents. Hence, 
the collective agreement is a body of rules 
—a kind of constitution—which assigns to 
labor and management specific roles in in- 
dustrial government: 


“The contractual nature of the bargaining 
relationship is admitted, but the contract is 
viewed as a ‘constitution,’ on the basis of 
which is reared an industrial government 
for the plant or the company or the industry 
(that is, for the bargaining unit). ... The 
principal function of the constitution (or 
trade agreement) is to ‘set up organs of 
government, define and limit them, provide 
agencies for making, executing, and inter- 
preting laws for the industry, and means for 
their enforcement.’ ” ” 


Because it inadequately evaluates the real 
world of economic relationships, the theory 
is unsatisfactory.” The collective agreement 
does, indeed, formulate a system of indus- 
trial jurisprudence; but it does not rear- 
range economic relationships as the theory 


suggests. Of course, it neither attempts to 
establish nor does it succeed in creating 
organs of power to which both labor and 
management are subordinate. 


At best, the theory describes one function 
of the collective agreement. This function 
was acknowledged by one court which said: 


“The purpose of the written trade agree- 
ment is, not primarily to reduce to writing 
settlements of past differences, but to pro- 
vide a statement of principles and rules for 
the orderly government of the employer- 
employee relationship in the future. The 
trade agreement thus becomes, as it were, 
the industrial constitution of the enterprise, 
setting forth the broad general principles 
upon which the relationship of employer 
and employee is to be conducted. Wages 
may be fixed by such agreements and spe- 
cific matters may be provided for; but the 
thing of importance is that the agreement 
sets up a modus vivendi, under which em- 
ployer and employee are to carry on. It may 
be drawn so as to be binding only so long 
as both parties continue to give their assent 
to it; but the mere fact that it provides a 
frame within which the process of collective 
bargaining may be carried on is of incal- 
culable value in removing the causes of in- 
dustrial strife. If reason and not force is 
to have sway in industria] relationships, 
such agreements should be welcomed by 
capital as well as by labor. They not only 
provide standards by which industrial dis- 
putes may be adjusted, but they add dignity 
to the position of labor and remove the 
feeling on the part of the worker that he is 
a mere pawn in industry subject to the arbi- 
trary power of the employer.” ™ 


Managerial Theory 


If the governmental theory promises too 
much, the managerial theory proposes too 
little. It describes collective bargaining as: 


“One method of management, a method 
whose area of application extends only to 
those matters in which the union has se- 





% Hamilton, 2 Encyclopedia of the Social 
Sciences 628; see, too, Commons and Andrews, 
work cited, footnote 9, p. 389. 

12 Chamberlain, work cited, footnote 8, p. 125, 
citing Leiserson, ‘‘Constitutional Government in 
American Industries,”” 12 American Economic 
Review 61 (Supp., 1922). 

2 There is, moreover, a questionable assump- 
tion that sovereignty may be atomized. See 
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Cohen, Recent Theories of Sovereignty (Univer- 
sity of Chicago, 1937). 

21 Slichter, Union Policies 4 Industrial Man- 
agement (Brookings, 1941), p. 1. 

2 NLRB v. Highland Park Manufacturing 
Company, 2 LABOR CASES { 18,581, 110 F. (2d) 
632, 638 (CCA-4, 1940). 
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cured a voice .. . Where the governmental 
theory asserts a sharing of sovereignty, the 
managerial theory simply poses a sharing 
of management.” * 

Like the governmental theory, the man- 
agerial theory is unsatisfactory because it 
disregards the economic nature of the rela- 
tionship between employer and employee. 
As a codex of managerial principles, rather 
than an industrial constitution, the collective 
labor agreement under this theory purports 
to govern the joint participation by union 
and management in management functions. 
Of course, this does not square with expe- 
rience. In practice, the collective bargaining 
agreement is a statement of restrictions on 
managerial rights. So well recognized is 
this fact that carefully drafted collective 
labor agreements increasingly include spe- 
cific “management prerogative” clauses. 


There is a further fatal defect in the 
theory. To suggest that management is 
shared under the terms prescribed by the 
collective labor agreement is to imply that 
the union assumes or will assume responsi- 
bility to the owners of the enterprise. Such 
a division of loyalties is possible, perhaps, 
only in a Utopian system of industrial de- 
mocracy and calls for a degree of labor- 
management statesmanship which thus far 
has not been evident. 


That neither management nor labor is 
prepared for the partnership which the man- 
agerial theory suggests is demonstrated by 
the short life of war-born labor management 
committees. There are few recorded in- 
stances in which the rules of procedure and 
the statement of functions of the labor- 
management committees were incorporated 
into collective labor agreements. Where 
unions have assisted management in dealing 
with production and finance problems, the 
unions did not seek nor did management 
offer a permanent partnership in the making 
of management policy. 


Contract Theory 


Because there is a large body of decisional 
law which treats the collective labor agree- 
ment as a contract, the contract theory and 


its variants—the agency theory and the third- 
party beneficiary theory—are significant. 


If, in fact, the collective bargaining agree- 
ment is a true contract, then the union must 
be regarded as an agent for all of its mem- 
bers; however, the agency concept is al- 
most uniformly rejected.* The Supreme 
Court has held that a collective bargaining rep- 
resentative is a trustee exercising public func- 
tions, rather than an agent of the workers.” 


The agency theory implies one drastic 
consequence: if the members are principals 
and the union an agent, then a breach of 
contract by the union would render each 
of the members personally liable for any 
judgment recovered. While members have 
been held personally liable,” the liability was 
based on evidence which persuaded the 
court that the members directly participated 
or approved the proscribed acts of the union. 

The extension of the third-party bene- 
ficiary doctrine to collective labor agreements 
does not, obviously, establish contract status. 
It is conceivable that a member of a com- 
munity may sue a public utility for violation 
of a rate schedule. The existence of the 
right of suit clearly would not imply a con- 
tract between the public utility and the 
members of the community. 

The source of third-party beneficiary rights 
under the collective labor agreement is the 
property right which the statement of rules 
in the agreement creates. An employee who 
accepts an offer of employment and sells 
his services at the price list established in 
the collective labor agreement acquires a 
proprietary right in the wages which cannot 
be waived by the union. To read out of the 
third-party beneficiary doctrine the status 
of contract is to fall into the error of the 
famous syllogism about the moon and green 
cheese. , 


Conclusion 


It has been said that collective bargaining 
is easier to defend than to define. Very 
much the same thing is true of the collective 
bargaining agreement. Indeed, this much is 
evident: the collective labor agreement can 
only be described; not defined. [The End] 





23 Chamberlain, work cited, footnote 8, p. 131. 
For a persuasive statement of this theory see 
Chamberlain, The Union Challenge to Manage- 
ment Control (Harper, 1948). 

* Rotnofsky v. Capital Distributors Corpora- 
tion, 262 App. Div. 521, 30 N. Y. S. (2d) 563. In 
Martin v. Curran et al., 20 LABOR CASES { 66,597, 
the New York Court of Appeals dismissed a 
complaint against a union for alleged libelous 
matter contained in an official union newspaper 
on the ground that there was no allegation of 
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joint or several liability of all the members of 
the union. The dissenting opinion urged the 
agency doctrine. 

% Steele v. Louisville & Nashville Railroad 
Company, 9 LABOR CASES { 51,188, 323 U. S. 192 
(1944). 

2% Loewe v. Lawlor, 208 U. S. 274 (1908). For 
a good statement of the third-party beneficiary 
doctrine, see Dubinsky v. Blue Dale Dress Com- 
pany, 292 N. Y. S. 898 (1936); Seaver v. Ransom, 
224 N. Y. 233. 
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ARBITRATION Under the Labor 


—Its Nature, 





A SPARROW AND A CANARY were 
carrying on a heated argument as to 
whose call was the more pleasant. Said the 
sparrow, “Most people like to hear my 
merry ‘chirp, chirp’ when they awaken in 
the morning.” “Ah, but people like far 
better my trilling call of light and sweet- 
ness” insisted the canary. The area of dis- 
agreement being so widespread, they agreed 
to submit their dispute to the first member 
of the animal kingdom that came along. 
It happened to be a donkey. After hearing 


the contentions and arguments of each, and - 


after careful deliberation and much opin- 
ionating, the donkey awarded that in his 
judgment the sparrow’s call was the more 
pleasant one. The canary was crestfallen at 
the decision. Nothing that the sparrow said 
could soften its impact. Upon leaving, the 
canary, who felt that a grave injustice had 
been done him, said, “What makes me so 
angry is not that I lost the case, but that 
I was fool enough to submit it to the first 
jackass that came along!” 


Of course, rational disputes between man- 
agement and labor under a collective bar- 
gaining contract are less adventitious, both 
in subject matter and in the selection of 
the arbitration tribunal. At least, you would 
expect them to be. Yet, even in this arena, 
the umpire’s lot is not a very happy one. 
He is either accused of being a “compro- 
miser” or blasphemed as an officious out- 
sider who takes it upon himself to act as 
an “industrial statesman.” How he got to 
be “umpire,” and under whose “rules” he 
acted, seem beside the point. 


The arbitrator has become the center of 
attraction. The midnight oil is burning in 
the research laboratories to determine how 
and why he thinks and acts as he does. 
Tomes are being written on his ratio de- 
cidendi. He is being dissected and cata- 
logued. Seemingly astute representatives of 
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parties box score his awards and figure 
his batting average—without reference to 
the merits of his decisions, A check list of 
“wins” and “losses” becomes their “Baedeker” 
to labor arbitration. Then, to top it off, 
depending upon which party loses a par- 
ticular case, the arbitrator is alternately 
condemned as an outside third party who 
doesn’t have “to meet a payroll” or one 
who “never punched a time clock.” 


Unfortunately, the spleen of the loser 
doesn’t stop at the arbitrator. It infects the 
whole system of arbitration. To some peo- 
ple, arbitration is looked upon as an evil 
appendage to collective bargaining; to others, 
as a speculative and haphazard venture. 
The workings of arbitration seem a mystery 
to them. Focusing their attention upon the 
arbitrator, they ignore the objective factors 
and criteria that make up the arbitral proc- 
ess. Strange as it may seem, the parties 
themselves, not the arbitrator, make up 
these criteria and fix the rules. At least, 
they have the power to do so, from which alone 
flows the arbitrator’s authority. Instead of 
properly exercising this power, by default 
or through negligence, they take refuge in 
personal criticism. 

What this power is and how it may be 
exercised will be discussed under the fol- 
lowing points: 

(1) The nature of arbitration—that is, 
how it comes about, who makes the rules 
and controls its operation; and 


(2) The function of arbitration under the 
labor contract—that is, what purposes it 
serves and how it operates. 


It should be borne in mind that the fore- 
going points will be discussed primarily 
in relation to grievances and disputes arising 
under a contract during its term. Principally, 
the aim is to find out how arbitration works 
in interpreting and applying agreed-upon 
contract clauses. Emphasis will be placed 
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upon the objective factors and criteria which 
make up the arbitral process. These are 
the tools that govern the function of ar- 
bitration under the contract. 


Then, with a fuller knowledge of the 
tools of arbitration, the errors of arbitration 
may be corrected and the “evils” of arbi- 
trators exorcised, 


NATURE OF ARBITRATION 


As a starting point, let us compare ar- 
bitration with court action. Both have long 
been recognized by law, custom and usage 
as parallel systems for dispensing justice. 
In many respects, both structurally and in 
matters of substance, the two systems are 
alike. 


Under each system, parties submit an 
existing dispute to a judge, looking toward 
a final determination. Under each system 
the adjudging tribunal is the trier of the 
facts and the law. Each tribunal is held 
to the highest degree of integrity and im- 
partiality. A fair hearing, upon reasonable 
notice and free from fraud, corruption or 
undue influence, must be accorded. Full 
opportunity must be allowed to present 
one’s case and introduce evidence. Each 
party may examine and cross-examine wit- 
nesses. Where the claim or defense is 
predicated on a contractual right, established 
principles of contract construction and in- 
terpretation are employed. In each system 
a binding decision is rendered—by the 
court or the arbitrator. Subject to the rules 
of the system, the decision is final and 
enforceable. 

These apparent similarities between ar- 
bitration and court action, however, have 
obscured the two basic differences between 
them. They are: (1) the voluntary prin- 
ciple of arbitration which makes it essentially 
independent of court action; and (2) the 
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private nature of arbitration, whereby the 
parties themselves exercise or retain essen- 
tial control over their system, as distinct 
from the public nature of court action. 

These two basic differences materially 
distinguish the arbitration system from the 
court system. 

It is in the proper exercise of the first 
principle and in the appropriate application 
of the second that the fundamental safe- 
guards, usually associated with systems for 
dispensing justice, are to be found. In 
these two distinguishing principles reside 
the power of the contracting parties and the 
authority and role of the arbitrator under 
the labor contract. From them flow the 
function of arbitration under the various 
types of clauses and their uses to serve 
the needs of the parties. Let us examine 
these two fundamental differences. 


Voluntary Principle of Arbitration 


The collective bargaining agreement sets 
forth the rights and obligations of the 
parties with respect to the management of 
the enterprise and the working conditions 
of its employees. Like other business agree- 
ments, these obligations and rights are firm 
commitments, mutually binding and legally 
enforceable. When a dispute arises between 
the company and its employees over the 
interpretation, application or alleged viola- 
tion of agreement terms and conditions, 
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the aggrieved party may take the other to 
court for a determination of the dispute. 
Except in a few specific instances, whereby 
state law arbitration of certain industrial 
disputes is made compulsory,’ neither party 
can compel the other to go to arbitration. 
In every state, either under the common 
law or by statute, the parties may, if they 
mutually agree, forego their right to Zo 
to court. They may agree voluntarily to go 
to arbitration instead. 


The voluntary agreement of parties to 
substitute arbitration for court action has 
long been preserved. Under the common 
law, the courts refrained from granting 
specific performance of an agreement to 
arbitrate. This rule still prevails in many 
states today. The agreement is nonetheless 
deemed legal, and damages arising from its 
breach may be sought. Even where the 
parties began the arbitration, either party 
could, in the absence of the perpetration of 
a fraud, withdraw from the proceedings 
at any stage up to the rendering of the award. 


Existing state laws have not materially 
changed the voluntary nature of arbitra- 
tion. In many instances they have provided 
legal machinery to enforce arbitration 
agreements and expedite proceedings there- 
under. Although in some instances arbitra- 
tion has become a form of judicial proceeding 
auxiliary to court action, its independence 
as a system has been ‘almost universally 
maintained. 


In about half of the states today, a writ- 
ten agreement to submit an existing dispute 
to arbitration is enforceable by the courts.’ 
In appropriate cases specific performance 
of the agreement to arbitrate will be granted. 
In others the attempted court action, that 
is contrary to the agreement may be en- 
joined. In a number of states* a written 
agreement to submit to arbitration future 
disputes that may arise between the parties 
during the term of the agreement is also 
enforceable by the court. The United States 
Arbitration Statute, on its face, excepts 
arbitration of labor disputes from the juris- 
diction of the federal courts. However, 


recent court interpretations have narrowed 
this restriction.‘ Today, a party may be 
stayed from using the federal courts to 
decide a labor dispute if there is a legally 
binding agreement to go to arbitration, 
valid in the state whose laws govern the 
contract or submission agreement. Arbi- 
tration as an independent system for dis- 
pensing justice is thus recognized and 
protected. 


Since the agreement to arbitrate is a vol- 
untary act of the parties, it may, by their 
mutual consent, be canceled or voided. 
Where one party questions the validity of 
an agreement to go to arbitration, the court 
may be called upon to decide that issue. 
If it is found that the parties did not agree 
to go to arbitration or that the alleged 
agreement was induced by fraud or coer- 
cion, it will not be enforced. The voluntary 
nature of arbitration is thus safeguarded. 


Recent Developments 


Attention must, however, be called to 
recent tendencies of parties and the courts 
to circumscribe in some respects the inde- 
pendence of the arbitral system. 


For a long time, parties have recognized 
that arbitration expedited the final deter- 
mination of a dispute. This is one of its 
principal virtues—namely, that arbitration 
is free from the intricacies and delays of 
court action. This virtue stems directly 
from accepting and maintaining the inde- 
pendence of arbitration from court action. 
Yet it is to be noted that parties are with 
increasing frequency resorting to court ac- 
tion to compel or avoid compliance with 
the arbitration clause of their contract. 


The courts, in some jurisdictions, are 
likewise contributing to this development. 
They are more and more exercising an en- 
larged general supervisory control over arbi- 
tration and arbitrators’ awards in labor cases. 


Thus, in one case, the state’s highest 
court, by a divided vote, denied the union’s 
application for arbitration of a disputed 





1 As in certain disputes involving public utili- 
ties—Florida, Indiana, Massachusetts, Missouri, 
Nebraska, New Jersey, Pennsylvania, Virginia, 
Wisconsin, North Dakota. 

2The Bureau of Labor Statistics reports: 
Where one party does not appear, the decision 
is not binding in over 40 states and the District 
of Columbia. Bulletin 908-16, footnote, p. 123. 
This may be where no prior court application 
is made to enforce the agreement to arbitrate. 

* California, Connecticut, Louisiana, Massa- 
chusetts, New Jersey, New York, Pennsylvania. 


910 


In several other states, by court construction: 
Washington, Minnesota, Colorado. 

4See United Office 4 Professional Workers, 
CIO vw. Monumental Life Insurance Company, 17 
LABOR CASES { 65,625, 88 F. Supp. 602 (DC Pa., 
1950). See also Donahue v. Susquehanna Col- 
lieries Company, 7 LABOR CASES { 61,758, 138 F. 
(2d) 3 (CCA-3, 1943): Watkins v. Hudson Coal 
Company, 10 LABOR CASES { 62,761, 151 F. (2d) 
311 (CCA-3, 1945)—where the circuit court held 
the arbitration act did preclude granting a 
stay of action. The Arbitration Journal, Vol. 5, 
No. 1, pp. 68-69 (1950). 
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contract provision. The agreement pro- 
vided for arbitration of “any dispute 

as to meaning, performance, non-perform- 
ance or application of the provisions of 
this agreement.” The majority of the court 
found their own interpretation of the dis- 
puted provision so clear to themselves that 
they held any other interpretation unten- 
able. “If the meaning of the provision of 
the contract sought to be arbitrated is 
beyond dispute,” said the court, “there can- 
not. be anything to arbitrate, and the contract 
cannot be said to provide for arbitration.” * 


In a second, more recent case, the same 
appellate court, by a divided vote of four to 
three, set aside an arbitrator’s award. There, 
the court held that it was not within the 
arbitrator’s power to construe or interpret 
the language of a disputed clause in the 
collective bargaining contract in the light 
of the custom and practice in the industry 
in which the agreement was operating. 
“As the language employed to express the 
Union’s agreement leaves no doubt as to 
its meaning,” said the court, “there is no 
occasion to resort to other means of inter- 
pretation.” The three dissenting judges in 
that case, however, said that the issue in 
dispute “was a pure question of interpre- 
tation and application, and the very kind of 
question which the parties themselves had 
agreed should be decided by the arbitrator 
alone.” * 


These cases illustrate a definite change 
in the former wholesome attitude of the 
courts toward arbitration, particularly under 
the labor contract. That the courts do have 
a proper function to serve in the true ad- 
ministration of arbitration as a system for 
dispensing justice cannot be denied. As 
Judge Stanley Fuld, in his dissenting opin- 
ion in the Cutler-Hammer case said, “A claim 
may be ‘so unconscionable or a defense so 
frivolous’ as to justify the court in refusing 
to order the parites to proceed to arbitration.” 


However, whether its proper function 
should be extended to include a general su- 
pervisory control over the merits of a dis- 
pute or over the voluntary agreement of the 
parties to use arbitration as their adopted 
and exclusive system under their contract, 
is a question of serious impact. Such a de- 
velopment would seem to be contrary to the 
present-day acceptance by the preponderant 
majority of management and unions of the 
arbitral process to resolve disputes arising 


under their collective bargaining contracts. 
Were it to be followed or extended, the 
continued acceptability of arbitration as a 
voluntary and independent system would be 
put in real jeopardy. As the three dissenting 
judges in the Western Union case said, “It 
is the duty of the court to enforce their agree- 
ment rather than undertake itself to settle 
the dispute or to narrow the field of arbitral 
disputes.” 


Of course, the courts are not the prime 
movers in this development. Both unions 
and management, in those instances where 
either may seek an expedient way out of 
their voluntary agreement to use arbitration 
instead of court action, must share the 
major blame. When they no longer chouse 
to respect the value of voluntary arbitration, 
as is their right, then the effectiveness of 
arbitration and its positive virtues will have 
been lost. 


As will now be pointed out, they have 
it within their own power to preserve arbi- 
tration as an independent system and to use 
it for adjudicating their differences in the 
manner and to the extent they so desire. 


Scope of Arbitration 


Because going to arbitration is a volun- 
tary act, the parties are at liberty to agree 
on the substantive matters they wish to 
arbitrate. 


Except where the subject matter contra- 
venes the public policy or law of the juris- 
diction, the parties may agree to submit to 
arbitration, any controversy, claim, dispute 
or grievance of any nature whatsoever ; or they 
may limit arbitration to disputes or questions 
involving the interpretation, application or al- 
leged violation of the agreed-upon provisions 
of this agreement. 


They may make subject to arbitration 
any acts, conduct or. relations, directly or in- 
directly affecting the union and thg employer 
whether or not they are covered by a specific 
clause or condition in their agreement. 


The parties may voluntarily submit to 
the arbitrator the question whether any 
dispute or claim is or is not arbitrable under 
the contract. 

They may submit to arbitration their dif- 
ferences or disputes concerning new terms 
of wages, hours and working conditions for a 
first or renewal contract. 





5 International Association of Machinists v. 
Cutler-Hammer, 13 LABOR CASES { 63,931, 297 
N. Y. 519, 74 N. E. (2d) 464 (N. Y., 1947). 
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* Western Union Telegraph Company v. Amer- 
ican Communications Association, 16 LABOR 
CASES { 65,127, 229 N. Y. 177, 86 N. E. (2d) 162 
(N. Y., 1949). 
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The scope of the matters submitted to 
arbitration may be as broad as the parties 
voluntarily wish. In them reside the Jegis- 
lative power: (1) to make arbitration avail- 
able under the collective bargaining agreement ; 
(2) to enact the kind and scope of the arbitra- 
tion system they want; and (3) to retain, 
exercise or delegate essential control over 
their arbitral system. 

The extent to which the parties exercise 
their legislative powers, by their contract, 
determines the arbitration system they get. 
The extent to which they retain or delegate, 
by their contract, control over their arbi- 
tration system determines the nature of 
their system. 

These are the factors which materially 
distinguish arbitration from court action; 
these are the factors which make arbitra- 
tion essentially independent of court ac- 
tion. The private nature of their system 
depends upon how the parties implement 
these factors. Let us see how this can be done. 


Private Nature 
of the Arbitral Process 


Akin to soveréign entities, the essential 
power of control over their own arbitral 
system resides in the contracting parties. 
How their system shall function, who shall 
serve as arbitrator and what authority the 
arbitrator shall have are matters which the 
parties themselves can set. In these respects 
management and labor are their own lawmakers. 


The extent to which they mutually agree 
to exercise or fail to exercise this power 
determines, in the last analysis, the nature 
of their system. It determines also the role 
of the arbitrator under their contract. The 
arbitrator serves in the capacity agreed 
upon in advance by the parties. His juris- 
diction is limited to that which the parties 
grant. He functions within the prescribed 
limits that the parties designate in their 
agreement." The responsibility, therefore, 
for properly establishing the arbitral proc- 
ess and the authority of the arbitrator rests, 
in the first instance, squarely upon the 
parties themselves. When, by default or 
through negligence, they fail to meet this 
responsibilty, the prevailing law of the 
jurisdiction comes into play. 


Under the common law, which prevails 
in nearly all the states, the parties’ contract 
constitutes the mainspring of their arbitral 
system, Their agreement establishes the 


details of the process and strictly governs 
its functioning. With few exceptions, this 
control by private agreement obtains gen- 
erally even in those states where statutory 
arbitration has been established. 


In many states, statutory and common 
law systems of arbitration exist concur- 
rently and are available for use. Depending 
upon the parties’ agreement, each system 
may be employed separately or in conjunc- 
tion with one another. In the absence of 
fraud, corruption or other substantial breach 
of a common law rule, the courts uphold 
the sanctity of the parties’ agreement and 
the arbitral process established by them 
under it. With few exceptions, where man- 
datory state law intervenes, the parties’ own 
private system is respected. 


Alternatives 
Under the Collective Contract 


Here are some of the things the parties 
may do by their collective bargaining con- 
tract: Determine the type of the arbitration 
tribunal (single, tripartite, multiple); the 
number of arbitrators (one, three, five or an 
even number); their method of appointment 
(mutual designation, appointing agency); 
the arbitrator’s qualifications (business, pro- 
fessional); and the method for substitution 
and filling of vacancies (private agency, 
court). 

The parties may stipulate the arbitrator’s 
term of office (permanent, ad hoc); the 
limits and extent of his authority and juris- 
diction (interpretation or application of 
agreed-upon provisions, broad or restricted 
equity authority, new contract terms); the 
conditions governing the function of the 
tribunal (notice, issuance of subpoenas, 
where permitted by law; interim consulta- 
tion, personal inspection, reconvening after 
award); and conduct of the hearings (oral 
testimony, swearing in of witnesses, pro- 
duction of records, submission of written 
briefs). 

The parties may exercise control over the 
availability of arbitration by imposing con- 
ditions precedent (prior notice in. writing, 
compliance with prior steps in grievance 
procedure); and establish time limitations 
(for demanding arbitration, for rendering 
the award). 

Rules of evidence and procedure, set forth 
in the contract or adopted by reference. 





™See J. Noble Braden, ‘“‘The Function of the 
Arbitrator in Labor-Management Disputes,’’ 
The Arbitration Journal, Vol. 4, No. 1. 
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are binding and must be complied with, 
unless mutually waived. By the contract, 
oral hearings may be dispensed with and 
other methods of presentation of proof may 
be pursued. 


Criteria and objective standards of proof 
(cost-of-living index, prevailing industry or 
area practice, plant rules, disciplinary sched- 
ules, contract wage level) may be imposed 
which the arbitrator is required to observe. 


Conditions goyerning the rendition of 
the award (unanimous, majority vote), its 
scope and nature (tentative, partial), its 
effect (final, binding, advisory, appealable) 
and its enforceability (injunctive, court 
judgment) may be prescribed. The post- 
operative jurisdiction of the tribunal (continu- 
ing, terminated [functus officio], reconvening) 
may be established, and the use of precedents 
and prior awards may be accepted or enjoined. 


As an interesting experiment, take your 
own contract and see which of the forego- 
ing are covered. Then consider what your 
position will be if some of the principal 
ones are omitted. Others from your con- 
tract may be added to make a fuller check list. 


These and countless other variations of 
the arbitral process are available to the free 
choice of parties under the labor contract. 
By their free choice they can use arbitration 
instead of court action or economic force. 
By their free choice they set up and oper- 
ate their own private, quasi-judicial system 
to resolve their disputes and dispense jus- 
tice under the contract. 


The rules and regulations of their system 
must be clearly and with certainty set forth 
in the contract. Otherwise, or in the ab- 
sence of such particulars, the arbitration 
process is governed by the rules of the 
common law or applicable statutory law or 
a mixture of both.* 


Frequently, the parties fail to exercise 
their power to detail the metes and bounds 
of their system. Sometimes they care- 
lessly exercise them—or innocently acquiesce 
in their extension—without taking into ac- 
count the result. Such errors of omission or 
commission are directly chargeable to the 
parties. It is their responsibility in the first 
instance to agree upon the kind of arbitral 


system they want and the authority and 
jurisdiction of the arbitrator thereunder. 
If by their contract or by the arbitration 
clause, more authority or greater jurisdic- 
tion is given the arbitrator than one of the 
parties intends and later realizes, the fault 
belongs to that party. Its error is not 
chargeable to the arbitrator. 


This, then, is something of the nature of 
the arbitral process—how it comes about 
and who makes the rules and controls its 
operation. 


FUNCTION OF ARBITRATION 
UNDER THE LABOR CONTRACT 


Our second point of inquiry is: an un- 
derstanding of the function of arbitration 
under the labor contract—that is, what pur- 
poses it serves and how it operates or may 
be made to operate. 


There are two fundamental purposes that 
arbitration serves under the labor contract: 
(1) it assures fulfullment of the goal of 
management and labor to self-regulate their 
everyday relationship; and (2) it assures 
the continuity of relationship between man- 
agement and labor, implicit in the collective 
bargaining contract—a continuity that is 
necessary under our modern industrial setup. 


Each of these objectives—self-regulation 
and continuity of the management-labor re- 
lationship—is an/ integral part of the collec- 
tive bargaining process. Each complements 
the other; the realization of one assures the 
realization of the other. 


Arbitration is not a part of collective bar- 
gaining. It is adjunct to collective bargaining 
—that is, arbitration is connected with, but 
is independent of, collective bargaining. 
Arbitration is a means which helps the 
parties achieve the foregoing objectives. 
When the process of collective bargaining 
falls down, arbitration is resorted to in place 
of court action or the use of economic 
power. Sometimes arbitration is used as a 
substitute for collective bargaining—for ex- 
ample, in some forms of “impartial chair- 
man” setups. More often, arbitration is 
used as the parties’ own “quasi-judicial” 
system to resolve their differences and dis- 
pense justice. 








8See the author’s ‘‘Arbitration: Preparing 
Your Case’’ and ‘‘Arbitration: Presenting Your 
Case,’’ Personnel, Vol. 24. (A special reprint 
containing both articles is available from the 
author.) 


Arbitration Under the Labor Contract 


® A practical safeguard to cover the operation 
of the arbitration tribunal is available by 
adopting, by reference in the contract, the rules 
of procedure of an established organization, 
such as the American Arbitration Association. 
This, however, does not obivate the necessity 
for carefully formulating the arbitration clause. 
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Arbitration and the Goal 
of Self-Regulation 


Let us now see how arbitration functions 
as a means for the parties to realize the 
objective of self-regulation. The second 
objective—continuity of relationship—will 
be examined in a subsequent article. 


The parties start self-regulating their af- 
fairs from the day they start negotiations 
for a first contract. Of course, even without 
a contract or without any union organiza- 
tion, employer and employees self-regulate 
their affairs from the first day of plant 
operation, 


The more formal procedure begins with 
the setting up of grievance machinery under 
the labor contract. Through the steps of 
the grievance machinery, the day-to-day 
problems are discussed and ironed out. 
They may concern such varied subjects as 
adjusting piece rates for new operations, 
promoting employees to higher rated jobs, 
maintaining production standards and en- 
forcing plant rules and employee discipline. 


In the lower steps of the grievance ma- 
chinery, the foreman, the employee and 
the shop steward generally participate. If 
they cannot satisfactorily adjust their dif- 
ferences, it is taken to the next step where 
the works manager or personnel officer, on 
the one hand, and the union’s grievance 
committee, on the other, try to work out a 
solution. If they fail then the problem is 
discussed at the top levels of management 
and union representatives. This latter stage 
may involve two steps—in which union 
and management officials removed from 
immediate control of the bargaining unit 
usually participate. The number of the 
steps in the grievance procedure and the 
rank of the officials who participate vary 
from plant to plant.’ They depend upon 
such factors as the number of employees 
in the bargaining unit, the relationship of 
the plant to other plants or associations 
and the type of management’s and union’s 
hierarchy that exists or is set up. 


The parties must exercise great care in 
negotiating a workable grievance pro- 
cedure. Grievance machinery should be 
hand-tailored to fit the needs of each plant. 
It must be simple, without cumbersome 
detail, and understandable to the least skilled 
workers, 

The succession of steps should have a 
real relation to the setup in the plant 
and must involve increasingly higher au- 
thority. The steps must be regulated with 
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definite time limits. Other requirements, 
as reducing the grievance to writing, should 
be reasonable im scope and should aim not 
to suppress grievances but to allow griev- 
ances to be presented and processed in an 
orderly manner. 


A Case in Point 


This brings to mind one case where the 
grievance procedure required the aggrieved 
employee to set forth in writing in the first 
step the “exact” points upon which he based 
his claim and the “particular” clauses of 
the contract under which he sought relief. 
In processing cases through the various 
steps, the employee and the union were 
held strictly to the statements made in 
writing. Additional contentions or other 
clauses of the contract material to the case, 
when brought forth in the discussions, were 
disallowed by management. The clause 
seemed all right when originally negotiated. 
It proved much too rigorous when applied. 
The union, however, soon overcame this 
rigorous procedure in practice. It instructed 
the employees and shop stewards to fol- 
low a uniform method of presenting griev- 
ances. Thenceforth, every written complaint 
simply stated the sole, inclusive charge: 
“entire contract violation.” No more. This 
“protective device” soon necessitated a 
change in the technical requirements in the 
lower steps. Both parties benefited from 
the change. 


Grievance Procedure 


Where the “rules of procedure” are too 
restrictive or the “conditions precedent” too 
technical, the grievance machinery is bound 
to jam up. Bottlenecks develop and a 
backlog of undisposed cases piles up. The 
result is usually disastrous for good re- 
lations and continued self-regulation. 


There is no one rule to follow in setting 
up a workable grievance procedure. The 
soundest approach is that followed in set- 
ting piece rates: the grievance machinery 
should not be “too loose or toe tight.” 
Plant and personnel requirements and in- 
dividual experience will dictate necessary 
adjustments. 


The grievance procedure allows the parties 
to self-regulate their affairs. If they adjust 
their differences, the dispute is disposed of. 
If not, the dispute may go to the final or 
terminal step—arbitration. 
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Self-Regulation— 
and What It Implies 


The principle of self-regulation is, in ef- 
fect, extended through arbitration as the 
final step. As pointed out above, arbitration 
is not something “imposed” on the parties. 
It is voluntarily adopted. The parties have 
exercised their free choice to set up their 
own “quasi-judicial” system, make the rules, 
appoint their arbitrator and control the 
operation of their system. Although the ar- 
bitrator functions “independently” of the 
parties, his act serves to assure fulfillment 
of the ultimate goal—self-regulation. 


There is a basic difference, however, be- 
tween the functioning of the grievance 
machinery and the functioning of arbitra- 
tion; between the parties’ act of adjusting 
the dispute in the grievance procedure and 
the arbitrator’s act of deciding the dispute. 

In their own attempts to adjust the dis- 
pute, the company and the union are free 
to make all kinds of “necessary compro- 
mises.” These compromises may be of a 
temporary or permanent nature. They may 
or may not be worked out within the frame- 
work of the existing contract and the agreed- 
upon clauses therein. As compromises, they 
must be acceptable to each party—other- 
wise, the dispute will not be settled. The 
settlement may be contrary to a previously 
agreed upon contract clause, or it may fill 
in a subject matter that had previously been 
omitted or negotiated out. The parties need 
not work, necessarily, within the frame- 
work -of the contract. They may work 
within the larger framework of the legiti- 
mate spheres of interest of each party. 


In this sense the parties are free “to legis- 
late” upon the dispute. Their agreement 
or disposition of the dispute need not be 
a “judicial” act. It may be, and the parties 
even may follow the form of judicial inquiry 
in their discussion. In this sense the parties’ 
act in adjusting the dispute in the griev- 
ance procedure continues the process of 
collective bargaining. 

Arbitration is not a continuation of the 
process of collective bargaining. Generally, 
the arbitrator has no authority to legislate 
on matters not covered by the contract. 
Often the contract, specifically or by im- 
plication, forbids him to do so. Of course, 
the parties may, if they voluntarily agree, 
give the arbitrator such authority. Thus, 
in deciding disputes under a “reopening 
clause” or in cases involving new terms 
for a renewal contract, the arbitrator may 
specifically be given the power to do what 
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the parties themselves, through collective 
bargaining, do. 

In the absence of such authority, given 
by specific consent or implicit in the con- 
tract, the arbitrator is constrained to reach 
his decision within the framework of the 
existing contract. The claim or the relief 
sought should be referable to an agreed- 
upon contract clause. Otherwise, the dis- 
pute may be considered beyond the arbitrator’s 
jurisdiction. 


Arbitrator’s Functions 


The arbitrator functions in a “quasi-judi- 
cial” capacity. He sits as a judge under the 
system voluntarily set up by the parties. 
He acts independently of the parties. His 
duty is to decide the dispute upon the facts 
and the law of the case before him. In the 
absence of a contrary intent or directive, 
the “law” of the case is to be looked for in 
the agreed-upon contract clauses, 


In his capacity as judge, the arbitrator’s 
function is not te “compromise” the dif- 
ferences between the parties, which they 
themselves can do. Neither is he bound to 
find a solution or render a judgment that 
will necessarily be “mutually acceptable” 
to the parties. That the parties have agreed 
beforehand that the arbitrator’s award will 
be final and binding upon them does not 
require that the award be mutually satis- 
factory. Of course, his award may be, 
because he believes it is the just and 
equitable one. Yet, his award does not 
necessarily have to be acceptable to either 
or both of the parties. Neither does it have 
to constitute “a meeting of the minds” of 
the parties. The parties, in establishing 
his authority and jurisdiction under the 
contract, may have so directed. Then, of 
course, he is bound to follow their order. 
In the absence of such directive, the ar- 
bitrator does not act as a substitute for the 
parties. He serves as an independent trier 
of the facts and the law. He applies prin- 
ciples of contract construction to the mate- 
rial facts presented to him. His decision 
embodies what he believes is a fair and 
just disposition of the case. 


A Common Misunderstanding 


Much of the criticism directed toward ar- 
bitrators and arbitration today originates 
from a misunderstanding of the function of 
the arbitrator and how he operates under 
varying contracts. Such misunderstanding 
leads to the oft-repeated charge that the 
arbitrator “compromises” a case; or that 
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he “splits down the middle”; or that he 
“acts as an industrial statesman,” trying to 
make both parties happy with his award. 
Some critics even say that the arbitrator 
“balances” the number of his awards—one 
for the union, then one for the company, 
and so forth, irrespective of the merits of 
each case. And to get a laugh from a 
sympathetic audience, these same critics 
will say that the arbitrator, in one case, 
gives the award to the union and the ac- 
companying opinion to the company—or 
vice versa, depending upon the viewpoint of 
the critic and the audience. 


If an arbitrator purposefully does these 
things, then the criticism is warranted. The 
parties have it within their power to restrain 
such misdeeds. I suggest, however, that in 
most cases what is charged as a “com- 
promise” or “split decision,” is in fact not. 
Rather, that the arbitrator’s award, falling 
somewhere between what the union sought 
and what the company claimed, was within 
the “area of probable expectancy.” 


Take, for example, a dispute involving a 
claim of intraplant rate inequity. The union 
claims that a new job has not been properly 
slotted in the wage structure. The union 
says the new job should pay 15 cents more 
than the company had set for it. The com- 
pany says that the new job is properly rated 
and slotted within the established wage 
structure of the plant, and no adjustment is 
warranted. 


The charge is made that the arbitrator 
“usually” decides this type of case by giv- 
ing the union half or thereabouts of the 
amount sought. Implied in this criticism 
is the claim that the arbitrator should have 
decided “all or nothing.” But why? Must 
an all-or-nothing decision necessarily be 
rendered? In some cases, the facts may 
warrant allowance of the full claim; in 
others, denial in the whole. Yet, in others 
the exercise of sound judgment may require 
that the award be somewhere between what 
the union says it should be and what the 
company claims. One must look to the full 
evidence submitted by the parties and to the 
objective standards they relied upon to see 
the basis for the decision. To characterize 
as a “compromise decision” one that falls 
somewhere between what each party claims, 
just because it does so fall, is absurd. Yet, 
I submit, many of the arbitrators’ awards that 
are labeled “compromises” are of this type. 


It must be remembered that very few of 
the differences that constantly arise between 
parties are taken to arbitration. For every 
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one that does go to arbitration, the parties 
through their grievance machinery settle 
hundreds. Generally, only those disputes 
are taken to arbitration where the differ- 
ences are sharp and each party feels his 
position is strong. 

Even in these cases, each party knows the 
weakness of his case and the strength of 
his opponent’s. At least, proper prepara- 
tion would reveal them—and even in these 
cases the parties can pretty well foretell 
the arbitrator’s decision. They know the 
area within which they can expect the arbi- 
trator’s decision to fall: Of course, some- 
times the material facts are not properly 
presented to the arbitrator or the factors 
relied upon are not fully brought out. Then 
the result may be unexpected. However, 
it is a tribute to the inherent strength of 
arbitration that even such errors of a party 
only rarely make the difference between 
“losing” and “winning” a case. 

Sometimes the criticism directed towards 
the arbitrator’s award arises from a mis- 
understanding of the objective factors or 
criteria used by arbitrators in deciding a 
case. Take, for example, the discharge case 
under the typical contract clause—“‘an em- 
ployee may be discharged for just cause” 
or “shall not be discharged except for just 
or proper cause.” The decisions in these 
cases are the ones usually cited by critics 
to show that the arbitrator “compromised” 
his judgment or tried to make both parties 
“happy” with his award. 

The interpretation of a contract provision 
is not essentially at issue in these cases. 
Here the arbitrator is a judge and jury 
seeking to determine if an employee com- 
mitted the wrong complained of and if 
the company had “just” cause for his 
discharge. 


Arbitrator’s Function 
in Disciplinary Cases 


There are two schools of thought as 
to how the arbitrator should function in 
disciplinary cases. One school holds that 
in the absence of any qualifying contract 
provision or facts showing a contrary in- 
tent, the arbitrator must be satisfied on 
three points: (1) that the employee was 
guilty of the charge—that he committed 
the offense complained of; (2) that punish- 
ment was warranted under the circum- 
stances ; and (3) that the degree of punishment 
imposed—say discharge—was just and 
proper, that is, that the “penalty fitted the 
crime.” 
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The last consideration, says this school, 
is just as much a part of “just cause” under 
the contract as are the first two. A punish- 
ment that fits the crime is equally a part of 
“just cause” and must be proved to the 
arbitrator’s satisfaction. 


Thus, in a number of discharge cases, 
arbitrators have reinstated an employee 
without back pay or modified in some other 
form the penalty of discharge. In other 
disciplinary cases arbitrators have, in vari- 
ous ways, reduced the penalty imposed by 
management, 


It doesn’t follow, however, that in these 
cases, the arbitrator has “compromised” the 
case or his judgment. Neither can it be 
correctly said that he has tried to act as an 
“industrial statesman,” making both parties 
happy with an award that he thinks will be 
“mutually acceptable” to them. Rather, he 
has acted under the above-stated three 
criteria. He has, in effect, judged that the 
disciplinary action taken, including the de- 
gree of penalty imposed, was not for “just 
cause.” The offense, the facts and circum- 
stances under which the offense was com- 
mitted and the degree of penalty imposed— 
all these did not add up to or prove “just 
cause” on management’s part. 


In such a case the arbitrator has -unques- 
tionably substituted his judgment for that 
of management. He has determined the 
degree of penalty that, in his judgment, 
the offense warranted, But if in the absence 
of other agreed upon criteria or by acqui- 
escence, the parties permit him to act under 
these three criteria, he is acting within his 
authority. Under these circumstances, he has 
not, as such, “compromised” the case or “split” 
his decision. Of course, if the parties do 
not want the arbitrator to act under these 
three criteria, they have the power to so 
instruct him. Theirs is the responsibility to 
exercise this power and not leave to guess- 
work or the individual arbitrator’s choice. 


The other “school” maintains that the 
arbitrator does not have the authority to 
substitute his judgment, as to the degree of 
penalty imposed, for that of management. 
They say that under the typical discharge 
clause cited above, only the first two criteria 
—whether the wrong was committed and 
whether punishment was warranted—are 
the relevent subjects of inquiry. They 
are the only subjects over which the arbi- 
trator has been given authority to act. 


The nature of the punishment or the 
degree of the penalty, they say, is not part 
of “just cause” under the contract. Thus, 
it is contended, if the arbitrator finds that 
the employee committed the wrong com- 
plained of and he was disciplined for that 
wrong, the action of management must be 
sustained, whatever the penalty was. Neither 
the union nor the employee can then be 
heard to complain. The arbitrator’s action 
in changing the penalty constitutes, under 
this position, an abuse or usurpation of 
authority not given by the contract. 


In these opposite positions we find re- 
vealed the source of misunderstanding of 
the arbitrator’s function in disciplinary and 
discharge cases. Each position has points 
of merit, and a good case can be made out 
to support each one. 


In this discussion, however, the merits 
of each position and the arguments ad- 
vanced to support them are not material 
to the subject now at hand..We are here 
concerned with how the arbitrator func- 
tions under the typical disciplinary and dis- 
charge clause and the power that resides 
in the parties to direct his functioning, if 
they wish to. 


It may be pointed out, however, that a 
stronger case can be made out for the sec- 
ond position—that the arbitrator usually 
has no authority to substitute his own 
judgment as to the degree of penalty—when 
the disciplinary action is Jess than discharge. 
Likewise, that a stronger case can be made 
out for the first position—that “just cause” 
includes the degree of penalty—usually taken 
by the union, when the punishment is 
discharge. 


Study of Awards 
in Discipline Cases 


f, recent study of arbitrators’ actions in 
disciplinary and discharge cases, made by 
Professor J. M. Porter, Jr.,° lends-support 
to these conclusions. 


Professor Porter’s study covered nearly 
200 reported awards. He found that in 
“74 cases, which represent 38 per cent 
of the total number studied, the arbitrator’s 
award sustained the disciplinary action taken 
by management. In the remainder of the 
cases studied, 121, which was 62 per cent 
of the total, the effect of the arbitrator’s 
award was to either revoke or modify the 
discipline imposed by management. In this 





%” Professor of psychology, Rensselaer Poly- 
technic Institute. Paper presented at the Pro- 
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latter group of cases, the effect of the award 
was to completely revcke management’s 
action in 49 per cent of the instances and 
to modify (i. e. reduce in severity) the dis- 
cipline in 51 per cent of the instances.” 


The report further stated: “Where the 
original discipline had taken the form of a 
suspension (24 cases) the arbitrator’s deci- 
sion sustained the action taken in two- 
thirds of the instances. Where the original 
discipline imposed had been the discharge 
of the employee (170 cases) the arbitrator’s 
award sustained the action in 34 per cent 
of the cases.” 


Some Implications of the Study 


Though the study showed “that discharge 
is the form of discipline most frequently 
resorted to by management,” Professor 
Porter was careful to point out that the 
“data were gathered from disputes which 
had been taken to arbitration and such find- 
ings may merely mean that unions are more 
apt to press discharge cases to arbitration 
than lesser forms of discipline.” 


This latter conclusion is undoubtedly 
true, as the experience of many readers will 
bear witness. It must be recognized that 
in many disciplinary cases, discharge is 
tantamount to “capital punishment” in in- 
dustrial life. All the rights and benefits 
that an employee accumulates on his job 
over the years of his service with a company 
—seniority rights, upgrading to higher-rated 
jobs, vacation benefits and so forth—are 
lost to him upon discharge. -Now, with 
increasing emphasis in collective bargaining 
upon health and welfare insurance programs 
and pension and retirement plans, the effect 
of discharge will be even more drastic. 


These are some of the considerations that 
motivate unions to contest the discharge 
case, even though they may concede that 
some form of punishment was warranted. 
These are some of the considerations that 
have, undoubtedly, influenced arbitrators in 
deciding discharge cases. From these and 
other considerations, expressed through ar- 
bitrators’ awards, “the common law of in- 
dustrial relations” is evolving and taking 
shape. 


Where management imposes a discipli- 
nary punishment short of discharge, unions 
are less prone to test out the propriety of 
the company’s action. As Professor Porter 
points out: “When suspension, rather than 
discharge is involved, the awards sustain 
management’s action two to one.” 
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Summary 


To sum up this first part of the function- 
ing of arbitration: 


The parties have the power to regulate 
their own affairs. They do this by adjusting 
their differences through the grievance ma- 
chinery of their contract. If they don’t 
succeed, they generally use arbitration that 
they have voluntarily set up. 


Arbitration does not lessen the parties’ 
power to self-regulate their affairs. Although 
the arbitrator acts “independently,” his act 
does not take away any of their “power.” 
He acts within the authority and jurisdic- 
tion conferred upon him by the parties. In 
the absence of specific restrictions of au- 
thority, the arbitrator acts according to 
prevailing rules of arbitration law and ac- 
cepted practice, and custom of the ever- 
growing “common law of industrial rela- 
tions.” Instead of resorting to court action 
or the test of economic strength, the parties 
use arbitration to reach their goal of com- 
plete self-regulation of their affairs. 


Where this goal is not realized, the fault 
is usually found in a misunderstanding of 
the function of arbitration and a misunder- 
standing of how the arbitrator operates. 
Critical analyses of the function of arbitra- 
tion and arbitrators, aided by experience, 
should help in clearing up part, at least, 
of this misunderstanding. 


Effects of the Arbitrator’s Award 


Some reference to the effect of the arbi- 
trator’s award, and how it operates in other 
cases, may be in order. 

The arbitrator’s award becomes the “law 
of the case.” His decision finally deter- 
mines the particular dispute. Generally, it 
has no wider effect. Parties are not bound 
to apply his award to a new case, even 
though it may be similar. Nor is the arbi- 
trator, in the absence of a contractual direc- 
tion, obligated to follow his own or some 
other arbitrator’s decision. 

An arbitrator’s award may affect the par- 
ties in adjusting future cases through their 
grievance procedure. It may influence them 
in negotiating new terms in their renewal 
contract. They, however, have the power 
to accept, reject or modify the effect of 
his award in their next contract. Of course, 
if they make no reference to the effect of 
the award in their renewal contract, the 
same language may lead to the same deci- 
sion in future arbitration cases—before the 
same or a different arbitrator. 
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Prior awards have value as a persuasive 
force upon arbitrator’s actions in future 
cases. They do not have the force of “prece- 
dents,” as do judgments in court actions 
under our “common law” judicial system. 

In court actions the legal doctrine of 
stare decisis plays an important role. This 
doctrine, in effect, cautions the courts against 
declaring wrongful that which custom and 
usage has sanctioned and which the weight 
of judicial authority has approved. Under 
the doctrine of ‘stare decisis, principles of 
contract construction, which have been 
distinctly enunciated, have been given the 
force of law. Court decisions are thereby 
accorded authoritative weight as “legal 
precedents” in determining similar principles 
in future cases. 

The doctrine of stare decisis plays no part 
in the arbitration process. Arbitrators’ 
awards have no corresponding authority or 
force. They are not accorded the weight 
of judicial authority in determining future 
controversies even between the same par- 
ties. They are not conclusive nor binding 
upon an arbitrator in subsequent cases.” 

Sometimes the parties’ contract makes a 
prior arbitrator’s award in cases between 
them binding in future cases. The parties 
have this power, as they have the power 
to provide the opposite. As pointed out 
above, the residuary power lies in the parties 
to control and shape the working of their 
arbitration system and the functioning of 
the arbitrator thereunder. The responsibility 
properly to exercise this power rests on the 
parties. 


ll 
S HAS BEEN OBSERVED, arbitration 


serves two fundamental purposes under 
the labor contract—self-regulation of the 
everyday labor-management _ relationship 
and continuity of that relationship.” This 
discussion will be concerned with the lat- 
ter objective. 

3y the phrase, “continuity of relations,” I 
mean, simply, uninterrupted or unbroken 
relations. This is the indispensable condi- 
tion—the sine qua non—without which neither 
party can achieve its objectives. 

Basically, management seeks to secure its 
investment and run a profitable business. 
Basically, labor, through collective bargain- 
ing, seeks to obtain job and economic se- 


curity and advancement. These objectives 
may be called the legitimate interests of 
each party. Neither one can reasonably 
quarrel with these objectives of the other. 
The quarrel arises over the methods pur- 
sued to realize them. However, only by 
working together—without interruption— 
can each party be in a position to attain its 
objectives. Temporary breaks in relations 
thwart realization of these goals; a complete 
breakdown in relations is generally disas- 
trous—for both. 


Some Basic Functions of the Contract 


Collective bargaining and the agreement 
that results from collective bargaining are 
the best method, found thus far, to help the 
parties realize their legitimate interests. The 
collective bargaining agreement lays the 
foundation for the security that each party 
seeks. It sets forth the terms and condi- 
tions under which both agree to work 
together to achieve their respective objec- 
tives. These terms and conditions are the 
contractual rights of each party. These rights 
can only be enjoyed when the relations of 
the parties remain unbroken. 

Sometimes the collective bargaining con- 
tract expressly recognizes this indispensable 
need for continuous relations. It is always 
implied in the very nature of the collective 
bargaining contract. 

Since the law jtoday regards the collective 
bargaining agreement as any other business 
contract, each party is committed to definite 
obligations. These obligations are generally 
enforceable according to the same rules of 
law and equity that apply to other busi- 
ness contracts. 

Yet, by its very nature, 
bargaining agreement is essentially different 
from the ordinary legal contract. At least, 
I suggest that it ought to be so recognized. 
The principles underlying modern industrial 
relations, the forces that impel action under 
it, their effect upon the welfare of the 
individual and the community, the need for 
continuous relations—these and a host of 
other considerations make the labor con- 
tract something more than a “private con- 
tract between. private parties.” 

In a recent case a federal court held that 
“a collective labor contract is not of itself 
a contract of employment.” ” 


the collective 








For a fuller discussion of the precedent 
value of prior awards, see the author’s ‘‘An 
Arbitrator Speaks on the Use of Reported 
Awards,’’ Labor Relations Reporter (December, 
1947). 
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122 The nature of arbitration and the first of 
its two fundamental objectives—self-regulation 
—were treated earlier in this article. 

133 United Office & Professional Workers, CIO 
v. Monumental Life Insurance Company, cited 
at footnote 4. 
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The Supreme Court has stated: “Collec- 
tive bargaining . results in an accord as 
to the terms which will govern hiring and 
work and pay in that unit. The result is 
not, however, a contract of employment 
except in rare cases; no one has a job by 
reason of it and no obligation to any indi- 
vidual ordinarily comes into existence from 
it alone.” * 

It may very well be that as a common 
law of industrial relations develops, a new 
concept of the nature of the collective bar- 
gaining contract will evolve.” 

Essentially, the collective bargaining agree- 
ment is a working arrangement between 
management and labor. It does more, how- 
ever, than set forth rates for specific jobs 
and schedules of working conditions and 
benefits. It seeks to make permanent the 
cooperative relations between employer and 
employee. It seeks to prevent interruption 
or breaks in the continuous relations of the 
parties. It strives to do this by maintain- 
ing in balance the legitimate interests and 
the contractual rights of each party during 
the term of the contract—and, sometimes, 
after the contract term. 

The balance that is established is a deli- 
cate one. Often, it is only temporary. No 
matter how detailed the agreement may be 
written, all points of possible conflict cannot 
be foreseen or provided for. In many re- 
spects, the contract is only a skeleton, set- 
ing forth the general framework within 
which the parties agree to work and adjust 
their problems. 

Like matrimonial relations, industrial re- 
lations are subject to constant change. Each 
grows and enlarges in the very process of 
being. The happening of a “blessed event” 
brings about a fundamental change in fam- 
ily life. New “beings” bring new problems. 
They must be accommodated. So, too, in 
industrial relations, new inventions, new 
products and processes. and technological 
improvements must be accommodated by 
plant and personnel changes. At the same 
time, advances in education, improvement 
in standards of living and increases in the 
level of skill and ability of workers affect 
the previously established balance. 


Accommodation to Change 
Through Arbitration 


The collective bargaining contract tries 
in. various ways to provide for these changes 


and contingencies. Sometimes, under spe- 
cific clauses—as those for setting new piece 
rates, transferring employees to different 
jobs, laying off and recalling employees—a 
definite procedure to accommodate the 
change is spelled out. For other contingen- 
cies, expected or unforeseen, the grievance 
machinery provides the method—the modus 
operandi—by which changes are accommo- 
dated or adjusted. When the parties them- 
selves cannot successfully adjust these new 
problems, they may, if they agree, call arbi- 
tration into action. 

Arbitration then acts as the pivot upon 
which the rights of each party under the 
contract are kept in balance. In the ab- 
sence of a contrary directive or intent, this 
balance is struck by arbitration working 
within the framework of the existing con- 
tract. Maintaining continuity of relations 
is the principle that motivates the parties 
in using arbitration. This principle is at- 
tained by arbitration. 

Sometimes, however, the contingency or 
change is not referable to a contract clause. 
It may be an entirely new matter, not 
foreseen by the parties. How to accommo- 
dates such changes presents a serious problem. 


The legitimate interests, rather than the 
contractual rights, of the parties are then at 
stake. The arbitration clause of the contract 
may or may not give jurisdiction to~ the 
arbitrator over such matters. Often, it does 
not. Then the parties have to seek other means 
of adjusting their differences—by collective 
bargaining, mediation or economic strife. They 
may, in order to avoid resort to the last 
alternative—a test of economic strength— 
voluntarily agree that the arbitrator be 
allowed to decide the dispute. Arbitration 
then functions to balance the equities be- 
tween the parties in regard to their legiti- 
mate interests. How the arbitrator does 
this, and under what criteria he may act, 
depends upon the authority given him by 
the parties themselves. Here, again, the 
principle that motivates the parties in using 
arbitration is the indispensable need to 
maintain continuous relations. 


Balancing Factors 
in Industrial Relations 

Now let us examine some of the main 
principles—referred to as “rights” or “func- 
tions” or “responsibilities”—that the collec- 
tive bargaining contract may set up and 











14 J. I. Case Company v. NLRB, 8 LABOR CASES 
{ 51,173, 321 U. S. 332 (1944). 
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% See Neil W. Chamberlain, ‘‘Collective Bar- 
gaining and the Concept of Contract,’’ Colum- 
bia Law Review (September, 1948). 
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under which the relations between manage- 
ment and unions are regulated. Then let us 
see how arbitration operates, or may be 
called upon to operate to keep these prin- 
ciples in balance. I suggest that these rights 
or functions could not in many cases be 
freely given one party or the other, unless 
arbitration or a comparable adjudicating 
system were easily available to assure en- 
joyment of them and protection against abuse. 

These principles may be expressed in the 
form of equations, pointing up the balanced 
structure. The following eight equations 
set forth, I believe, the principal ones. 
They are: 


(1) Management’s right of administrative 
initiative balanced by the union’s right to 
protest and appeal. 

(2) Management’s right to obtain unin- 
terrupted production balanced by the union’s 
right to retroactive adjustment. 


(3) Management’s right to obtain efficiency 
of production balanced by the union’s right to 
maintain employee job security. 

(4) Management’s right to preserve its 
investment and profit balanced by the union’s 
right to preserve employee economic gains and 
benefits, thus far received. 

(5) Management’s right to maintain its 
competitive position balanced by the union’s 
right to secure advances in employee economic 
gains, 

(6) Management's right to direct and con- 
trol its working force balanced by the union's 
right to secure job opportunity and advance- 
ment for employees. 

(7) Management’s right to maintain plant 
rule and employee discipline balanced by the 
union’s right to maintain the civil rights of 
employees. 

(8) Management’s right to preserve its 
enterprise security balanced by the union’s 
right to preserve its union security. 


Some points in explanation: I use the 
word “right” in the foregoing equations in 
the sense that the responsibility for action 
or the “function” expressed generally re- 
sides in or is acknowledged by the contract 
to be given to one party or the other. It 
must be remembered that not all of these 
rights may be given one party or the other 
under a particular contract. Sometimes sev- 
eral are expressly granted; sometimes others 
are expressly excepted or reserved. Under 
other contracts they may be implied or 
acquiesced to by practice or conduct. 


Furthermore, the foregoing principles 
may not cover all the functions of a party 
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under a particular contract. Each of the 
foregoing may be subdivided to express 
additional and more specific rights. In 
many dispute cases several of these princi- 
ples are usually involved and may be called 
into operation. In many situations, they 
overlap. No clear line distinguishes the 
operation of one from the others. 


Now let us take the following case illus- 
trations to see how arbitration operates or 
may be made to operate, to keep these 
principles in balance. 


A Case in Point 


During the contract term, the company 
puts into production a new item, for which 
no piece rates exist. The union objects to 
having the employees work on the new 
operation until piece rates are first nego- 
tiated. This will take considerable time to 
do. Further, if the rates are to be first 
negotiated out, no experience may be at 
hand to foretell what the proper rates 
should be. Shall the company be prevented 
from taking the order and putting it into 
production? Must it wait until the rates are 
negotiated and agreed upon? If the com- 
pany puts the job into operation and sets 
what it considers to be proper piece rates, 
the union may object to the employees’ 
working. The result—interrupted produc- 
tion and loss of work, as well as a lot of 
other calamities. 


If the contract provides for arbitration of 
such disputes, the principles under the first 
two equations come into immediate operation. 


The company puts the item into produc- 
tion and sets what it considers the proper 
rates. The company’s right of administrative 
initiative is respected by the union. The 
union then has the right to protest and appeal 
the adequacy of the new rates after they 
are in effect. But what gives the union 
assurance that its protest will be fairly 
honored and its appeal assured? Arbitration 
gives this assurance. 


The second principle, the right of the 
company to secure uninterrupted production, 
is also realized. This right is balanced by 
the assurance to the union that if the rates 
are in fact improper, the affected employees 
will be “made whole.” They will receive a 
retroactive adjustment on their claim. Here, 
again, arbitration operates to give this 
assurance. 


The award of the arbitrator, usually final 
and binding on the parties, will be respected 
or may be enforced. With arbitration avail- 
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able, the rights of each party are protected, 
and the continuity of relations is assured 
under the contract. 


A Second Case 


The company buys new machinery and 
installs it in place of obsolete equipment. 
The new machines are fully automatic. 
They can be operated by employees with 
less training and experience than are re- 
quired for the old machines. They will 
produce more efficiently, with fewer em- 
ployees. The company will save on labor 
costs and will be in a better position to 
maintain its competitive position in the 
market. The union objects to the techno- 
logical change. The job security of some 
of the employees in the bargaining unit is 
threatened. The displacement of these em- 
ployees will affect the seniority standing of 
others in the unit. The wage rates formerly 
paid employees for the job may be reduced. 
The new job may have to be evaluated at 
a lower level in the existing wage structure. 
However, if the new machines are not in- 
stalled, the jobs of all the employees may 
be jeopardized. 

If these problems cannot be negotiated 
out, relations will be interrupted and both 
parties will suffer serious consequences. 
Here, arbitration, if available under the 
contract, can be called into action. The 
principles under the third, fourth and fifth 
equations come into operation. 

The company’s right to obtain efficiency 
of production is balanced with the union’s right 
to maintain the job security of the employees. 
The contract may set up the criteria which 
the arbitrator must follow in deciding the 
case. Clauses governing seniority rights 
and layoff procedures, transfer rights of 
senior employees to other jobs, training 
programs to help affected employees secure 
the required skill on the new jobs, severance 
allowances—these and other clauses may 
be the points of reference for the arbitrator. 

“Also involved in this case is management’s 
right to preserve its investment and secure 
profit balanced by the union’s right to 
preserve employee economic gains and benefits 
thus far secured. 

The new job must be properly evaluated 
and anew rate set. This involves deter- 
mining the experience, skill and ability re- 
quired to perform the new job; the safety 
of employees and the protection of more 
costly machinery; the physical conditions 
of the job; and the other factors of job 
evaluation. 
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Then the new job must be given a rate. 
Here again, reference points for the arbi- 
trator may be set forth in particular clauses 
in the contract—requirement that the new 
job be slotted and rated within the existing 
contract rate structure; or fixing a rate in 
reference to comparable jobs in the indus- 
try or labor area; or other conditions. 

The union will want to prevent the result- 
ing rate from reducing the gains already 
made in the plant and from adversely af- 
fecting the gains the union has secured for 
comparable jobs in other plants in the indus- 
try or labor area. At the same time, the 
company will want to secure benefit and 
profit from the new investment of money 
for the new machines. 

Also, in fixing the new rates, the right 
of the company to maintain its competitive 
position must be balanced with the union’s 
right to secure employee economic advances 
or improvements. This involves such ques- 
tions as: Shall any portion of the savings 
in labor costs be included in the new rates 
or is the union required by the contract to 
wait until the end of the contract term 
to seek such advances? What effect will 
such actions have upon the company in 
maintaining or improving its competitive 
position in the industry? 

These are some of the considerations in- 
volved in such a case. Sometimes the con- 
tract sets forth guideposts for the parties 
or the arbitrator to follow in reaching a just 
balance. The interrelationship of the arbi- 
tration clause with other substantive con- 
tract clauses is quite important. Arbitration 
functions not only under the arbitration 
clause, but in relation to other substantive 
clauses of the contract. 


A Third Example 


A higher rated job opens up. The com- 
pany promotes the employee, Fredericks. 
The union objects, contending that employee, 
Phillips, has seniority and is able to do the 
higher skilled work. The company says that 
Fredericks, although junior in length of 
service, is, in the company’s judgment, bet- 
ter qualified for the job. 

If arbitration is available, the ‘conflict 
between the parties doesn’t hold up filling 
the new job nor does it interrupt work. In 
deciding this dispute, arbitration must bal- 
ance the right of management to direct and 
control its working force to obtain the best 
efficiency with the union’s right to secure 
job opportunity and advancement for em- 
ployees in the bargaining unit. 
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Transfer and promotion clauses—setting 
forth the criteria and procedure for advanc- 
ing employees to more desirable or better- 
paying jobs—are the reference points for 
the arbitrator. 

You will note that in stating the case, 
management’s exercise of judgment was re- 
ferred to. This element is present in many 
cases, but it is of particular importance in 
promotion and merit-increase cases. It 
raises somewhat the same problem of the 
function of arbitration that was discussed 
previously under the discipline and dis- 
charge clause—and it has given rise to the 
same kind of misunderstanding. 

Take a typical clause—specifying that 
promotion shall be based upon the factors 
of skill, experience, qualifications and length 
of service, and “where as between two or 
more employees, the factors of skill, ex- 
perience, and qualifications are rela- 
tively equal, length of service shall control.” 


Under its right of administrative initia- 
tive, the company judges the relative qualifi- 
cations of applicants for the job. Thé union 
may protest and appeal from this judgment. 
Does the arbitrator have authority to re- 
view the substance of this judgment—him- 
self weighing the qualifications of the 
applicants and if he disagrees with manage- 
ment, substituting his judgment? Or is the 
arbitrator limited to deciding whether the 
method or means used by the company in 
arriving at its judgment was proper and 
fair—and if they were, allow management’s 
judgment to stand, even though the arbi- 
trator may come to a. different conclusion? 


As pointed out before, the arbitrator func- 
tions in these cases in the way the parties 
tell him to. But in the absence of such in- 
structions in the contract, as is the case 
very often, the choice is left to guesswork 
or the inclination of the particular arbitrator. 


The merits of each of these positions will be 
discussed later. I suggest, however, that a 
stronger case can be made out for the 
second position—that in promotion cases, 
the arbitrator should generally limit himself 
to deciding the fairness of the method or 
means used by the company in arriving at 
its judgment—provided there in fact existed 
a clearly established method that was fairly 
applied in the case. This may include: (1) 
a showing that the company’s judgment was 
based upon definite and clearly enunciated 
objective criteria—as job attendance and per- 
formance, background and educational ac- 
complishments, personal conduct record 
and so forth; (2) that these objective criteria 
were properly evaluated and were fairly 
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applied to each applicant; and (3) that the 
company’s judgment was free from bias, 
prejudice and discrimination. 

In sum, that the company’s judgment was 
not arbitrarily or capriciously made, but 
was based upon fair measurement of fair 
objective facts. 

Where such conditions do exist, by agree- 
ment or acquiescence, the arbitrator can 
function more effectively in keeping in bal- 
ance management’s right to direct and con- 
trol its working force with the union’s right 
to secure job opportunity and advancement 
for employees in the bargaining unit. 

The function of arbitration in balancing 
management’s right to maintain plant rule 
and employee discipline with the union’s right 
to maintain the civil rights of employees has 
been discussed earlier. In most disciplinary 
and discharge cases, the basic reference 
point in the contract to guide the arbitrator 
is the simply stated principle, “just cause.” 
I believe this is a sufficiently clear and ex- 
plicit criterion under which the arbitrator 
can operate effectively. I suggest it is pref- 
erable to those clauses which enumerate 
certain specific causes upon which disciplin- 
ary action may be taken by management. 
Here, the illegal maxim “enumerating one 
excludes others” may hinder the arbitra- 
tor’s function in seeking to maintain the 
balance sought. 

Under the contract, the principle of “just 
cause” is usually applied by the parties: 
(1) consonant with and in relation to the 
concept of the civil rights of employees com- 
monly accepted in the community as well 
as in the industrial plant; and (2) conson- 
ant with and in relation to management’s 
ultimate goal—to maintain plant harmony 
and employee discipline—the penalty of dis- 
charge being only one of the means to 
achieve this goal. 

In the absence of contrary intent, is it 
not reasonable to expect that the arbitrator 
will usually apply the principle of “just 
cause” in the same way? 


A Final Illustration 


The company decides to discontinue its 
delivery service, sell its trucks and subcon- 
tract out the work. This part of its business 
is unprofitable. The union threatens to 
strike, contending that the company’s action 
has been motivated by antiunion bias. The 
jobs of a majority of union members are 
threatened. The security and existence of 
the union in the plant are at stake. The 
security and existence of the business are 
also at stake. 
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Here we have essentially a conflict be- 
tween the basic interests of both parties. 
Some contracts provide for the contingency 
by expressly reserving this right of action 
to management or, conversely, by expressly 
circumscribing this right of action. Others 
may provide ways and means to soften the 
impact of this action. 


If such disputes are subject.to the arbi- 
tration clause, or if the parties voluntarily 
submit such a dispute, arbitration functions 
to balance management’s right to preserve 
its enterprise security—as a profitable business 
—with the union’s right to preserve its own 
union security—also as a profitable business. 


By keeping in balance the foregoing 
rights, functions or responsibilities of the 
parties, in light of the authority and juris- 
diction given him, and in light of the 
contract provisions and the facts and cir- 
cumstances of the case, the arbitrator serves 
to maintain—uninterrupted and unbroken— 
the relations between the parties. In this 
way, arbitration functions to assure con- 
tinuity of relations between the parties— 
and ultimately aids the parties in reaching 
their true objectives. 


Summary 


The basic objectives of management are 
to secure its investment and run a profitable 
business. The basic objectives of labor, 
through collective bargaining, are to obtain 
job and economic security and advancement. 
The indispensable condition necessary to 
achieve these objectives is continuity of re- 
lations between the parties. 


The collective bargaining contract is the 
method by which the parties seek to pre- 
vent breaks in their relations. The contract 
does this by setting up a framework within 
which the rights, functions and responsi- 
bilities of each party for the term of the 
contract are set forth. Where it is made 
available, arbitration functions as a fulcrum, 
equating the respective rights of the parties 
and keeping them in balance. Arbitration 
operates to assure enjoyment of a party’s 
rights; it also serves as a monitor, to pre- 
vent abuse by one party of the other’s rights. 


In this functioning the arbitrator acts 
within the authority and jurisdiction given 
him by the parties. The criteria and points 
of reference to guide him in deciding the 
dispute may be found in the substantive 
clauses ‘of the contract.“ For this reason, 


parties must keep in mind the interrelation- 
ship between the arbitration clause and the 
other substantive contract provisions. 
Arbitration operates most effectively when 
the parties understand its function and make 
proper provision for its use. Under these 
conditions arbitration can best serve its two- 
fold purpose: assure continuity of relations 
between management and labor and assure 
fulfillment of the goal of self-regulation. 


WO BASIC PROBLEMS are always 
encountered in arbitrating grievances 
arising under the contract during its term. 
(Disputes under a reopening clause or for a 
first or renewal contract entail special prob- 
lems. The objective factors and criteria 
involved in such disputes vary more widely. 
Though they may be controlled in the same 
way—by the contract or submission agree- 
ment—the questions they present need to 
be treated separately.) The two problems 
that are entailed in using the arbitration 
clause under the contract involve: (1) the 
arbitrability of a dispute; and (2) the author- 
ity of the arbitrator in deciding a dispute. 
Each one is a separate and distinct ques- 
tion. The contractual guideposts used to 
solve the first are different from those relied 
upon to solve the second. Yet, we find the 
guideposts are often mixed up and the two 
problems confused. Let us see how this 
comes about. 


Arbitrability of Disputes 


By arbitrability, I mean: Is arbitration 
available for a particular dispute under a 
particular arbitration clause or contract? 
That is, is the particular grievance or dispute 
subject to arbitration? Have the parties 
agreed under the language of their clause 
to submit a particular grievance to arbitration? 


Authority of the Arbitrator 


By authority of the arbitrator, I mean: 
Does the arbitration clause, expressly or 
impliedly, /imtt the arbitrator’s authority in 
deciding a particular dispute which is found 
to be arbitrable? Even though a grievance 
may be arbitrable, there remains the ques- 
tion whether the contract or the arbitration 
clause places any limits upon the extent of 
the arbitrator’s authority in deciding that 
grievance on its merits. By limits of au- 





1% The use of the arbitration clause is discussed 
in detail below. 
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thority, I do not mean the limits of “juris- 
diction,” or “area” or “subject matter” over 
which the arbitrator may be called upon to 
act. These terms concern the availability 
of the arbitration process. 


Although “jurisdiction” and “authority” 
of the arbitrator are often used synony- 
mously, keeping in mind that each repre- 
sents a separate and distinct sphere may 
help us avoid some of the confusion. By 
limits of authority, I mean: the contrac- 
tual limits within, which the arbitrator is 
constrained to decide the dispute on its merits. 


Two Separate Questions. 


The availability of arbitration tells us 
whether the parties have agreed to use 
arbitration. The contract language which 
tells us this is the determining factor. It 
alone should be used to find out whether 
the parties intended that a particular dis- 
pute be submitted to arbitration under a 
particular clause. 


The authority of the arbitrator comes into 
play after the dispute goes to arbitration. 
The contract language, which tells us the 
criteria or guideposts that the arbitrator 
should use in deciding the dispute on its 
merits, should not be used to find out if the 
dispute is arbitrable. The answer to each 
problem may be found from the same clause. 
It may tell us what the parties intended 
with respect to the availability of arbitration 
and with respect to the arbitrator’s author- 
ity. Yet, each answer must be independ- 
ently sought and independently obtained. 


I suggest that much of the confusion that 
has lately arisen over the “arbitrability” of 
a dispute arises because of the failure to 
distinguish between these two problems. I 
believe that confusing the basic, substantive 
difference between these two problems gave 
rise to the sharp differences expressed by 
the court in deciding the Cutler-Hammer 
case, referred to earlier. 


Issue of Arbitrability 


If the arbitrability of a dispute is put in 
issue, the court may be called upon in the 
first instance to decide this issue. Of course, 
the parties may agree to allow the arbitrator 
to decide this issue, initially. Whichever 
tribunal is called upon to decide the issue, 
that tribunal should confine itself to deter- 
mining whether arbitration has been made 
available for that particular dispute. If the 
court finds that arbitration is available, that 
the dispute is arbitrable, then, unless the 
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claim “be so unconscionable or a defense 
so frivolous,” the court should not, in those 
states where arbitration agreements are en- 
forceable, refuse to order the parties to pro- 
ceed to arbitration. 

This should follow even though the court 
may be fearful that the arbitrator, in decid- 
ing the case on its merits, may exceed his 
limits of authority, expressed or implied in 
the contract. Such error or abuse by the 
arbitrator may be challenged later in a pro- 
ceeding to vacate the award. 

Likewise, even where the court may see 
only one decision possible or reasonable, if 
the dispute is arbitrable on its face—that is, 
if arbitration has been made available by the 
parties’ contract for that dispute—the court 
should constrain itself to allow that dispute 
to go to arbitration. If the parties have 
voluntarily agreed to have the meaning of 
a disputed provision or phrase decided by 
arbitration, then their agreement ought to 
be honored. 

It is proper for the court, if it is called 
upon by either party, to decide the arbi- 
trability of a dispute, that is, the availability 
of arbitration. It is not for the court itself 
to decide the dispute or to decide the mean- 
ing of the disputed provision or phrase 
Neither should the court rely upon its own 
findings on the merits of the dispute to 
support its decision on the arbitrability of 
the dispute. 


Typical Clauses: Limited 
Arbitration Clause 


Now let us see how these two separate 
matters—availability of arbitration and arbi- 
trator’s authority in deciding the dispute— 
appear or may be expressed in commonly 
used arbitration clauses. 

Let us start first with the type of arbi- 
tration clause that is generally accepted 
today by management and labor: 

Unsettled grievances or disputes involving 
the interpretation or application of the agreed- 
upon provisions set forth in this contract may 
be submitted to arbitration by either party. 


This is a limited or 
tion clause. 

It limits (1) the availability of arbitration 
to those grievances or disputes over the 
meaning or application of the existing con- 
tract provisions; and (2) the authority of 
the arbitrator, by constraining him to decide 
the dispute within or in reference to the 
substance of the agreed-upon contract pro- 
visions, unless a contrary intent is clearly 
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expressed in the contract. The contract is 
the framework, and the agreed-upon con- 
tract provisions the guideposts for the 
arbitrator to use in arriving at his decision 
in the case on its merits. 


Other Limiting Clauses 

Other clauses limiting the availability of 
arbitration may expressly exclude particular 
areas or subject matters, as: 

The planning, directing and controlling of 
plant operation; introducing new or improved 
production methods or facilities; schedules of 
production ; employment increases or ‘decreases ; 
and the basic wage rates and scales as fixed 
by this agreement, shall not be arbitrable. 

The availability of arbitration may be 
limited by clauses which expressly define 
the arbitrator’s “area of jurisdiction.” They 
may exclude certain subjects as: 

The arbitrator shall not have jurisdiction 
over 

(a) negotiations relative to amendments to 
this agreement; 

(b) new job classifications not covered in 
this agreement and the rates of pay there- 
for; and 

(c) production standards. 

Such clauses may enumerate the “area 
of jurisdiction” as: 

The arbitrator shall have jurisdiction to 
decide only those disputes which involve 

(a) the meaning or interpretation of any 
provision of this contract; 

(b) alleged violation of any provision of the 
contract by either the Company or the Union; 

(c) alleged absence of just cause for disci- 
plinary suspension or discharge. 

The authority of the arbitrator may be ex- 
pressly limited by a provision in the arbi- 
tration clause which states: 

The arbitrator shall have no authority to 
add to, subtract from, change or modify any 
provision of this agreement. He shall only 
interpret the existing provisions of this agree- 
ment and apply them to the specific facts of 
the grievance or dispute. 

Sometimes other substantive provisions of 
the contract provide definite guideposts or 
qualifying limits to the arbitrator’s au- 
thority, as: 

The arbitrator shall only decide whether a 
rate range for a new job classification, or 
a rate range for a job classification in which a 
significant change is made after the effective 
date of this agreement, bears a fair relation- 
ship to the rate ranges for other job classifi- 
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cations in the bargaining unit, but he shall have 
no authority to establish or change any 
rate range. 


Unrestricted Arbitration Clause 


The unlimited or unrestricted arbitration 
clause is the one that generally causes 
trouble in determining both problems—the 
availability of arbitration and the authority 
of the arbitrator in deciding the dispute. 


For example: 

Any grievance or dispute arising between 
the parties during the term of this agreement 
shall be subject to arbitration; or 

Any dispute involving or relating to rates of 
pay, hours or working conditions, if not set- 
tled, may be submitted to arbitration. 

This type of clause may be included un- 
wittingly where arbitration is the terminal 
step of the grievance procedure and no 
definition of what constitutes an arbitrable 
unsettled grievance is set forth, as: 

Any grievance, dispute or difference between 
the parties or between the Employer and an 
employee shall be handled in the follow- 
ing steps: 


the foregoing steps shall be submitted to 
arbitration. 


Pitfalls Under Unrestricted Clauses 


Unrestricted clauses may be construed to 
mean that arbitration is available for any 
grievance or dispute, whether or not the 
subject matter is covered by a substantive 
contract provision. The ambiguity of this 
type of clause not only raises the problem 
of the availability of arbitration, but the 
problem of the authority of the arbitrator 
in deciding the merits of a dispute. 

Thus, under an unlimited clause, if a 
grievance arises over the claim of the union 
that a junior-in-length-of-service employee 
was promoted in preference to a senior em- 
ployee, and the contract contains no pro- 
vision governing promotions, two questions 
are presented: (1) did the parties intend 
such a grievance to be arbitrable; and (2) if 
it is arbitrable, what guideposts shall the 
arbitrator follow in deciding the dispute? 

Similarly, these two questions arise in 
disputes relating to seniority rights of em- 
ployees, transferred to and from depart- 
ments or to and from jobs outside the 
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bargaining unit, where the contract contains 
no substantive provisions governing move- 
ment of seniority. 

Even though arbitration may be available 
to such disputes under unlimited arbitra- 
tion clauses, the question of the arbitrator’s 
authority in deciding such cases is still open. 
Apparently, it is left to guesswork or the 
individual arbitrator’s choice. Clearly, the 
responsibility rests with the parties to ex- 
press qualifying limits, if they so intend, 
upon the arbitrator’s authority in deciding 
these cases. They should not shift this re- 
sponsibility to the arbitrator. 

Ambiguity in a_ substantive contract 
clause, which gives rise to disputes, is un- 
derstandable. It stems from the skeletal 
nature of the collective bargaining agree- 
ment. Ambiguity in the arbitration clause 
cannot be excused or justified. 


Time Limits 
and Conditions Precedent 

The availability of arbitration may be cir- 
cumscribed by time limits or conditions 
precedent set forth in the contract. For 
example, the contract may provide: 

The unsettled grievance may be submitted to 
arbitration only after it has been processed 
under the foregoing steps of the grievance 
procedure. 

This clause expresses a condition prece- 
dent to the availability of arbitration. 


The contract may provide: 

If the Union desires to appeal the Com- 
pany’s decision rendered in the last step of the 
grievance procedure to arbitration, it must do 
so within five (5) days after the decision is 
rendered. Otherwise, the grievance shall be 
considered settled on the basis of the last deci- 
sion rendered and shall not be arbitrable. 

This clause expresses a time limit to the 
availability of arbitration. 


Time limits and conditions precedent 
which expressly limit the availability of 
arbitration are binding and_ enforceable. 


They may be waived either by express 
consent or by a course of conduct showing 
that the parties acquiesced in the waiver. 

The authority of the arbitrator in decid- 
ing a dispute may be circumscribed by 
time limits or conditions precedent or sub- 
sequent. For example: 

In the event any grievance involves payment 
of back wages, such back wages shall not be 
awarded by the arbitrator for any time prior 
to the date of the written submission of such 
grievance, and such award shall in no event 
exceed thirty (30) days’ pay. 
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This clause expresses a time limit prece- 
dent on the arbitrator’s authority. 

The contract may provide: 

The arbitrator shall render his award within 
ten (10) days after the close of the hearings. 

This clause expresses a time limit subse- 
quent on the arbitrator’s authority. 

The contract may provide: 

The parties agree that in the case of griev- 
ances involving production standards, the arbi- 
trator shall have only the authority to decide: 

(1) Whether through error insufficient credit 
is being given in connection with an existing 
standard ; 

(2) Whether in the case of a changed stand- 
ard, the operation has been changed so that the 
amount of work required to perform the job 
has changed ; 

(3) Whether an approved standard has been 
reduced when there was no change in the job; 

(4) Whether a standard after being changed 
will permit the same opportunity for earning 
premiums as existed under the original 
standard. 

The arbitrator shall have no authority by his 
award to establish, discontinue or change any 
production standard. 

This clause expresses 
dent on the arbitrator’s authority. 


conditions prece- 


The contract may provide: 

If the arbitrator finds that the discharge was 
not for just cause, he must award the ag- 
grieved employee full back pay for the time 
he lost; or 

If during the time the dispute is pending 
before the Arbitration Board, a lockout, strike 
or stoppage of work occurs, the Arbitration 
Board shall cease proceedings and shall have no 
authority to render an award. 

These clauses express conditions subse- 
quent on the arbitrator’s authority. 


Need for Specificity 


It is sometimes difficult to tell 
the expressed time limits or conditions cir- 
cumscribe the availability of arbitration or 
are matters for the arbitrator to consider 
in deciding the dispute. 


whether 


This confusion most often arises when 
the time limits or conditions are expressed 
in substantive contract clauses, without ref- 


erence to the arbitration clause itself. 
Thus, a promotion clause may provide that: 


Qualified employees must submit their bids 
in writing within ten (10) days after the open- 
ings are posted. 
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If a qualified employee fails to bid for 
the job within the prescribed time, irre- 
spective of the reason for his failure, is the 
union foreclosed from going to arbitration? 
Is the dispute arbitrable? 

The answer will depend upon the intent 
of the parties, gathered from the four cor- 
ners of the contract and from the arbitration 
clause in particular. If the clause is ambig- 
uous and the availability of arbitration un- 
der the contract is not expressly limited, 
then the grievance fay still be arbitrable. 
The failure of the employee to bid in time 
then becomes a matter for the arbitrator to 
consider in deciding the dispute. 

This same problem arises under com- 
monly used discipline and discharge clauses. 
The clause may provide: 

If the Union wishes to protest the propriety 
of the Company's action, it must notify the 
Company in writing within five (5) days after 
the discharge; or 

Grievances with respect to matters of sus- 
pension or discharge shall be presented to the 
Company in writing within three (3) working 
days from the date of such suspension or 
discharge. 

Now, unless the clause further expressly 
provides that if such notice in writing is not 
given to the Company within three (3) work- 
ing days of the occurrence of the act, then any 
objection to the Company's action shall be 
deemed waived and abandoned and shall not 
thereafter form the basis of a grievance or be 
arbitrable between the parties, or unless it 
clearly appears that under the substantive 
clause, the parties intended the foregoing, in 
effect, then the time limit and condition of 
written notice may be construed as not 
limiting the availability of arbitration. The 
failure to comply with the prescribed limita- 
tions then becomes a matter for the arbi- 
trator to consider in deciding the dispute 
on its merits. 

The point to bear in mind is: The parties 
have the power to limit the availability of 
arbitration under their contract. If they 
wish to exercise this power, they should do 





so in clear and unambiguous language. 
What they meant or intended should not be 
left to guesswork or the decision of 
third parties. 


Conclusion 


The arbitrability of a dispute depends 
upon whether arbitration has been made 
available for a particular dispute under a 
particular arbitration clause or contract. 
The availability of arbitration must be 
sharply distinguished from the authority 
granted an arbitrator in deciding a dispute 
on its merits. 

Each question stands alone, and each is to 
be determined exclusively of the other, from 
the applicable contract clauses. Concern 
over how the arbitrator may eventually de- 
cide the dispute should play no part in 
determining whether a dispute is or is not 
arbitrable under the contract. 

Substantive contract clauses, other than 
the arbitration clause, may set forth limits 
upon the availability of arbitration and upon 
the arbitrator’s authority. All clauses of a 
contract are interrelated. What the parties 
intended is to be gathered from the four 
corners of the contract. Clear and unambig- 
uous clauses are undisputed facts. They 
leave no room for construing them upon out- 
side acts or conduct. Ambiguous clauses, 
including the arbitration clause itself, give 
rise to doubts and disputes about their 
meaning. They must then be construed 
and interpreted to clear up the ambiguity. 
In such cases acts and conduct of the parties 
may be used to find out what the par- 
ties intended. 

The parties have the power to protect the 
voluntary nature of the arbitration process 
and the private nature of their system. 

By properly exercising their power, they 
can assure that their system will work well 
and provide the means to secure their ulti- 
mate goals—self-regulating their affairs and 
preserving the continuity of their relationship. 


[The End] 





JOB OPENINGS 


Public employment offices report that 
they are unable to fill 62,014 job openings 
locally and therefore are clearing them in 
other areas. These bids are for 23,810 
skilled workers, 10,264 professional and 
managerial personnel, 14,524 semiskilled 
workers, 7,001 unskilled workers, 4,780 clerks 
and salesmen and 1,635 service workers. 
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Employment is steadily increasing in iron 
and steel foundries, according to the Bureau 
of Employment Security. Employment in 
December, 1950, was up 36 per cent over 
the November, 1949 low and by April, 1951, 
had reached a level of 282,600. The peak 
level for 1951 was 284,700 attained in June. 
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Decisions of Courts and 
Administrative Agencies 








| ACK-TO-WORK inducements to eco- 

nomic strikers are discussed exten- 
sively by the Court of Appeals for the 
Seventh Circuit in a decision denying en- 
forcement of an NLRB order. 

The NLRA provides that the employer 
shall not interfere with, restrain or coerce 
the employees in the exercise of their right 
to organize and bargain collectively. How- 
ever, absent a showing of interference, re- 
straint or coercion, or a threat of reprisal or 
promise of benefit, the employer is free to 
say to his employees that he wishes to 
carry on production and that if the employees 
desire to do so, they may return to work. 


The granting of benefits to employees 
without the agreement of their bargaining 
representative is an unfair labor practice on 
the part of an employer if the purpose is to 
disparage or undermine the prestige of the 
representative or to forestall collective bar- 
gaining. 

The mere fact that bargaining is not at an 
impasse at the time the employer grants 
such benefits does not in itself establish that 
the benefits were granted for an improper 
purpose where (a) the representative is 
notified in advance, (b) the employees are 
informed that the representative is not 
satisfied with the benefits granted, (c) the 
grant of benefits is without prejudice to fur- 
ther negotiations, (d) the benefits granted 
are less than what is demanded by the union 
and (e) there has been a long and historic- 
ally amicable bargaining relationship be- 
tween the employer and the representative. 


In the exercise of the right of freedom of 
speech an employer may inform strikers 
that he wishes to continue to operate his 
business and that they may return to work 
if they so desire, provided there is involved 
no influence or coercion of employees in the 
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exercise of their rights under the NLRA, 
and further, his statement contains no threat 
or reprisal, or promise of benefit. 

Where a strike is called because the em- 
ployer fails to agree to the contract sought 
by the bargaining representative, it is not 
an unfair labor practice for the employer 
to communicate with individual employees 
at meetings and by letters for the purpose 
of informing them that if they so desire 
they may return to work under the condi- 
tions existing at the time of the strike. 
However, there must not be any promise 
of additional benefits to those returning to 
work or of any threat or reprisal against 
those remaining on strike. 

In the absencé of threat of reprisal or 
promise of benefit an economic strike is 
not changed into an unfair labor practice 
strike by the employer’s action of inducing 
some strikers to return to work. 

Unless a strike is caused or prolonged by 
his unfair labor practices, an employer is 
under no obligation at the termination of 
the strike to discharge replacements hired 
during the strike in order to make positions 
available for the strikers or to reinstate 
strikers for whom no positions are available. 


An employer may not refuse to recognize 
a union because of its loss of majority 
status if that loss was caused by the em- 
ployer’s unfair labor practices or if it oc- 
curred during the period in which those 
practices took place. 

It is an unfair labor practice for an em- 
ployer to recognize a union if a question 
of representation is raised. Recognition 
amounts to an attempted settlement by the 
employer of the representation question, 
which is an issue that properly should be 
resolved by the NLRB. 

A question of representation is raised 
where a union loses its majority status dur- 
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ing an unsuccessful economic strike as the 
result of the return to work of some of the 
strikers and of the hiring of strike replace- 
ments to fill the remainder of the jobs, and 
a majority of the present employees peti- 
tion for decertification of the union. In 
such a case, a question of representation 
exists, even though the NLRB refuses to 
act on the decertification petition because 
of the pendency of an unfair labor practice 
charge against the employer. Under such 
circumstances, refusal to recognize the 
union is not an unfair labor practice. 


Where the unfair labor practices alleged 
in the complaint are not found, a finding of 
unfair practice based on circumstances not 
alleged in the complaint is invalid since pro- 
cedural due process of law requires that a 
party be advised in advance, by the allega- 
tions of the complaint, of the specific unfair 
labor practices sought to be proved against 
him.—NLRB v. Bradley Washfountain Com- 
pany, 20 Lasor Cases {| 66,588. 


Employers May Ask 
About Union Activities 


The Court of Appeals for the Second 
Circuit has recently ruled in NLRB v. 
Montgomery Ward & Company, 20 Lazor 
Cases { 66,583, that an employer does not 
violate the NLRA by making inquiries con- 
cerning what is being done in behalf of a 
union, and the employer may state his dis- 
like for the union provided he does not 
threaten or intimidate the employees, or 
promise favor or benefit in return for re- 
sistance to the union. 


The court has upset the established 
NLRB practice and decisions in other juris- 
dictions that interrogation of employees as 
to union activities constitutes an unfair 
labor practice. 


As authority for its holding, the court 
cited two decisions, including its own 
opinion in NLRB v. Sandy Hill Iron & Brass 
Works, 13 Lapor Cases { 64,098, in which 
it held that statements of an employer 
derogatory to unions, union members or 
union organization, but falling short of 
threats, intimidation or promises of favor or 
benefit, are not unfair labor practices under 
the amended act. 


Sax v. NLRB, 15 Lasor Cases { 64,876 
(CA-7), was the second decision cited by 
the court. The holding of the Sar case 
was to the effect that isolated remarks by 
an employer, not made in a context of 
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threats or promises of benefit, were privi- 
leged as free speech. 


The Montgomery Ward decision indicates 
that employers may keep abreast of the 
progress of union activities in their estab- 
lishments by interrogating employees, and 
although they may communicate to em- 
ployees their dislike for unions, no threats 
or promises of benefit must be made. 


In the Montgomery Ward case some state- 
ments were made which carried implied 
threats to discharge anyone engaging in 
union activity, and, accordingly, these state- 
ments were held to violate the act. 


Veterans’ Re-employment Rights 


Section 308 (B) of the Selective Service 
Act of 1940, which provides that an em- 
ployer shall restore a veteran to his former 
position “or to a position of like seniority, 
status, and pay unless the employer’s cir- 
cumstances have so changed as to make it 
impossible or unreasonable to do so,” was 
interpreted in favor of the employer in the 
case of Major v. Phillips-Jones Corporation, 
20 Lasor Cases { 66,598. : 


Prior to his induction into the Armed 
Forces, the veteran was employed as a 
traveling salesman in a territory comprising 
the State of Mississippi and certain counties 
in northern Louisiana and southern Arkansas. 
Upon his discharge, the veteran by letter 
requested re-employment as salesman in the 
same territory in which he had served prior 
to his induction. 


The employer replied that it had em- 
ployed another man to cover his former 
territory, that it was not feasible on such 
short notice to make an extensive change in 
territory, and that it was more than willing 
to make arrangements which would permit 
the veteran to maintain his home and family 
in Mississippi and secure an income even 
better than he had received before. The 
veteran’s reply was that he was not inter- 
ested in any other location. 


The veteran brought an action under the 
Selective Service Act of 1940 to compel the 
employer to restore him to his former posi- 
tion and to pay damages for his alleged 
losses. A trial was had before a court and 
an advisory jury, which returned a verdict 
in favor of the defendant, and judgment was 
entered on the verdict. On appeal, the 
Court of Appeals for the Second Circuit 
affirmed the decision. 

The court held that where a veteran re- 
fuses to consider a position in any other 


December, 1951 ©@ Labor Law Journal 


‘7? wens OWN we i 


~wrwewe er ee ee hm 


territory regardless of any comparison with 
his former position, the employer does not 
violate the act by refusing to reinstate the 
veteran in the position demanded. 


Under the act, it is the duty of the em- 
ployer to restore a veteran either to his 
former position or, in the alternative, to a 
position of like seniority, status and pay. 
The veteran has no absolute right to rein- 
statement in his identical former position, 
even if such position is available. 


When it is established that the employer 
offered re-employment in a position of like 
seniority, status or pay, it is immaterial 
whether or not a refusal to re-employ the 
veteran in his identical former position is 
unreasonable. 


Length-of-Service Bonus 
Is a Bargaining Subject 

The NLRB in United Shoe Machinery Cor- 
poration, Inc., 2 CCH Laspor Law Reports 
(4th Ed.) $11,212, ruled that the distribu- 
tion of bonuses in the form of stock to em- 
ployees with 25 or more years of service is 
an appropriate subject of bargaining, inas- 
much as bonus grants of stock are “emolu- 
ments of value earned by reason of the 
employment relationship, and, as _ such, 
came within the statutory definition of wages.” 


The employer had established the prac- 
tice of distributing ten shares of stock to 
any employee of employer or of any wholly 
owned subsidiary who completed 25 years 
of service. The employer tried to make 
strikers start all over again after a strike 
to build up a 25-year record. The Board 
held that this was a violation of the NLRA 
since even if the intention was not to re- 
strain and coerce employees from taking 
parts in strikes, it “necessarily had a tend- 
ency” to do so. 


Local Union Bound by Acts 
of International Representative 


A representative of an international union 
acted as spokesman during bargaining ses- 
sions and insisted that an employee be dis- 
charged as a condition precedent to the 
signing of a contract. The employee had 
fallen into disfavor with the representative 
when he expressed dissatisfaction and re- 
sentment at the conduct of the representa- 
tive during the negotiations. 


The Seventh Circuit Court of Appeals 
upheld the NLRB’s ruling that both unions 
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and the employer were jointly liable for 
back pay to the discharged employee, over 
the protests of the unions that they could 
not be held guilty for the agent’s demands. 
Although the unions never “specifically au- 
thorized” the demand for the discharge of 
the employee, they did not disassociate 
themselves from the illegal demand of the 
negotiator. Failure of the local to dis- 
associate itself with the demand for the 
employee’s dismissal as the price for con- 
summating the contract and calling off the 
strike signified that it was concurring in 
the demand. 

As a final attempt to escape liability, it 
was contended that enforcement of the 
Board’s order should be denied because the 
company had been judicially declared in- 
solvent and was not at the time actively 
engaged in business. This defense was also 
shattered by the court when it held that 
the proceedings could not be said to be 
moot when the order or decree sought 
therein was necessary to carry into effective 
execution the judgment of the agency 
awarding compensation for the infringe- 
ment of a person’s statutory rights —NLRB 
v. Acme Mattress Company, 20 Lasor Cases 


{| 66,608. 


Union Liability for Libel in New York 


A libel suit based upon defamatory ar- 
ticles which appeafed in a union’s newspaper 
may not be brought against members of 
the union as a group unless all members of 
the union have authorized or ratified the 
libel. However, suit may be maintained 
against the individuals who did authorize 
or ratify the libel. 

In rendering its decision in Martin v. 
Curran, 20 Lasor Cases { 66,597, the New 
York Court of Appeals stated that no agency 
of one member for another is implied. “A 
part of the members of a voluntary organ- 
ization cannot bind the others without their 
consent before the act which it is claimed 
binds them is done, or they, with full 
knowledge of the facts, ratify and adopt it.” 


The dissenting judge claimed that since 
the individual members of the union were 
the owners of the union’s newspaper, the 
whole group should be held for libel for any 
story which appeared in it. 


A New York statute permits suits to be 
brought by or against the members of an 
unincorporated association in the name of 
certain officers of the association. The 
court held, however, that the statute does 
not change the substantive rights or liabili- 
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ties of the members of an association and 
does not permit such suit to be brought 
unless there exists a cause of action against 
all of the members of the association. 


At common law, a member of an unin- 
corporated association, such as a union, is 
not liable for a wrongful act of an agent of 
the association unless that act is authorized 
or ratified by him. 


Arbitration Agreement 
Denied Enforcement 


The Supreme Court of Wisconsin has 
declared that a court may not enforce the 
provisions of a collective bargaining agree- 
ment requiring arbitration of a grievance. 
The court said the Wisconsin statute which 
provides for judicial enforcement of an 
agreement to arbitrate disputes expressly 
excludes from its application contracts be- 
tween employers and employees or between 
employers and associations of employees. 


The Wisconsin court cited an Ohio court’s 
decision construing a similar statute: “In 
the absence of a statute requiring the specific 
performance of a contract to arbitrate, it 
is generally held throughout the various 
jurisdictions in this country that an agree- 
ment to arbitrate either an existing or a 
possible future dispute, while not illegal, 
will not be specifically enforced, prior to 
the making of an award.” 

The decision was not unanimous; the 
dissenting justices contended that it was 
illogical to hold that arbitration provisions 
were valid but that courts were powerless 
to enforce them.—Local 1111, UE v. Allen- 
Bradley Company, 20 Laspor Cases { 66,617. 


Union Initiation Fees 


An NLRB ttrial examiner has ruled that 
differences in union initiation fees or dues 
must be based on “reasonable general clas- 
sifications,” and a union may not charge a 
higher fee, after obtaining a union-shop 
contract, to workers who have been with 
the company over a year than it does to 
new employees. 

The union required a $15 initiation fee 
from workers who had not joined the union 
while the plant was an open shop and a $5 
fee from others. The trial examiner said 
the difference would penalize the older em- 
ployees “for exercising their right under 
Section 7 of the Act to refrain from union 
membership in the absence of a valid con- 
tract requiring such membership.” 
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Unless protested in 20 days, the trial 
examiner’s decision in Local 153, UAW-CIO, 
Case No. 2-CB-514, will become final. 


In another case, Kaiser Aluminum & 
Chemical Corporation, Case No. 15-CA-281, 
a trial examiner has ruled the NLRA pro- 
hibition against a union charging excessive 
initiation fees or dues under a union-security 
agreement cannot be violated unless a valid 
union-shop contract exists. 


In the Kaiser case both the company and 
the union were found guilty of unlawfully 
discharging a group of workers who refused 
to join the union because the union-shop 
clause, upon which the discharges were 
based, did not contain a clause giving the 
workers already on the payroll when the 
contract was signed 30 days within which 
to join the union. 


The trial examiner refused to consider 
whether the union’s ex-membership fee vio- 
lated the act as excessive and discrimina- 
tory, since the section of the law forbidding 
such practices “was intended to apply only 
in those cases where the employees were 
covered by a valid union-security agree- 
ment.” Unless protested within 20 days, 
this decision will also become final. 


RFC Contractor Subject to NLRA 


A company engaged by the RFC to re- 
habilitate a synthetic rubber plant is a 
government contractor and not an agent 
of the government, and is subject to the 
provisions of the NLRA. The company con- 
tended that the NLRB was without juris- 
diction, since the RFC determined its 
operating procedures and had final authority 
over conditions of employment, making the 
employees government workers. 


The Board stated that the company did 
the hiring, firing and paying of the workers, 
and had “an area of effective control over 
labor relations.” In addition, employer rec- 
ognition of an independent union indicated 
that the company “will conduct negotiations 
with employees” at the plant.—Great South- 
ern Chemical Corporation, 2 CCH Lapor 
Law Reports (4th Ed.) § 11,191. 


NLRB Discards Time Rule 
on Objections to Elections 

The NLRB has overruled a long series of 
decisions which held that it would refuse to 
rule on objections to an election where more 


than a year had elapsed since the election 
was held. The past ruling had been based 
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on the premise that it would be more prac- 
tical, in view of the lapse of time, to start 
all over again by holding a new election. 


Under the new rule, the Board will no 
longer refuse to rule on objections to an 
election merely because more than a year 
has elapsed since the election was held. The 
controlling reasons for the Board’s new 
rule are that the parties to an election, who 
have devoted effort, time and expense to 
litigation, are entitled to a decision, and 
decisions on the issues raised by objections 
will aid in laying down standards of con- 
duct for future elections. 

Since the Taft-Hartley Act’s one-election- 
per-year limitation would not be violated by a 
new election, an employer or union may, if 
it chooses, ask for a new election instead of 
objecting to an old one.—American Thread 
Company, 2 CCH Lazpor LAw Reports (4th 
Ed.) § 11,196. 


Try Arbitration First 


The NLRB refused to hear a jurisdic- 
tional dispute where the parties to the con- 
troversy had made a private agreement on 
methods for settling such disputes. At the 
time of the ruling, the dispute had been 
submitted to the private body for determin- 
ation and was still awaiting decision. 

The dispute was between the Carpenters 
and the Building and Common Laborers 
over the assignment of work involving the 
stripping of wood forms into which con- 
crete was poured (Manhattan Construction 
Company, Inc., 2 CCH: Lasor LAw Reports 
(4th Ed.) 9§ 41,186). Both unions were 
‘bound by an international agreement to 
submit such differences to the industry’s 
National Joint Board for Settlement of 
Jurisdictional Disputes. In addition, the 
employer was under agreement to abide by 
any decision of the joint board. 

The Board ruled that if the evidence 
showed that the parties to a jurisdictional 
dispute have agreed upon methods for ad- 

. justing it, the Board is forbidden under Sec- 
tion 10 (k) of the NLRA to hear the case. 

It is the first time that this provision has 

been invoked. 

The decision leaves open the question 
of what action the Board will take if a party 

to the dispute later refuses to be bound by 
the arbitrator’s decision. 


Locals Keep Property 
on Disaffiliation 


The Minnesota and New Jersey courts 
have ruled that a local union is entitled to 
keep its property when it disaffiliates from 
an international which has been expelled 
from the CIO. 

Both cases held that membership of the 
international in the CIO was an implied 
condition of the contractual relationship 
between the international and its locals, and, 
upon expulsion of the international, the con- 
tract was breached and left the locals free 
to dispose of their property and seek another 
affliation, regardless of any provisions to the 
contrary in the international’s constitution. 

The Minnesota decision in Local 1140, 
International Union of Electrical Workers v. 
UE, 20 Lapor Cases J 66,581, held that it 
was immaterial whether or not the expulsion 
of the international from the CIO was for 
good cause. The international held out CIO 
affiliation as a major and material induce- 
ment to affiliation by the local, which had 
originally disaffliated from an AFL union 
and sought affiliation with the international 
primarily for the purpose of obtaining CIO 
affiliation. 

The New Jersey court in Edwards v. Leo- 
poldi, 20 Lasor Cases { 66,579, cited the 
Minnesota decision as precedent. 


‘‘Protective’’ Clause 
of NLRA Invoked 


In Chisholm-Ryder Company, Inc., 2 CCH 
Laspor Law Reports. (4th Ed.) § 11,206, the 
NLRB invoked for the first time the provi- 
sion of the recent Taft-Humphrey amend- 
ments of the NLRA validating union-shop 
authorization elections held before AFL or 
CIO officers filed non-Communist affidavits. 

The Board rejected the employee’s claim 
that his discharge under a union-shop agree- 
ment with a CIO-affiliated union was illegal 
because the union-shop election had been 
held, and the authorization issued, before 
CIO officers had filed the required affidavits. 

The Board referred to the committee re- 
ports on the Taft-Humphrey amendments 
stating that one purpose of the legislation is 
to protect, against unfair labor practice 
charges, persons who had relied on such 
authorization certificates. 


“One of the tragedies in the battle for the defense of academic freedom . . 
is that so frequently we find ourselves defending the freedom of speech for 
people who have nothing important to say.""—E. Wight Bakke, Yale University, 
in an address given before the: California Personnel Management Association. 


Labor Relations 
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Walsh-Healey Act Requires 
Minimum Wages Up to $1.40 


On June 30, 1936, Congress enacted the 
Walsh-Healey Public Contracts Act (49 
Stat. 2036, 41 USC, Sections 35-45) which 
set forth the requirements that companies must 
meet if they wish to negotiate supply con- 
tracts with the United States Government. 
Among the protective labor provisions is 
the requirement that contractors must agree 
to minimum wages, overtime pay, child 
labor and other labor provisions expressed 
in the act or established under its authority 
by the Secretary of Labor. 


A review of the first of these require- 
ments—pertaining to minimum wages— re- 
veals that the Secretary of Labor has set a 
minimum wage in 41 industries since the 
act’s beginning. These minimum wages 
range from the 75-cent per hour bottom re- 
quired now by the Fair Labor Standards 
Act to a $1.40 minimum in the bone-, carbon- 
and lamp-black industry (see table on 
facing page). 

As in the case of all industries covered by 
the Walsh-Healey Act, this $1.40 minimum 
wage in the “black” industry was deter- 
mined on the basis of the prevailing mini- 
mum wages received by persons doing 
similar work or employed “in the particular 
or similar industries or groups of industries” 
operating at that time in the “locality” 
where the products are manufactured or 
supplied. 

Occasionally wage surveys conducted by 
the United States Department of Labor, 
Bureau of Labor Statistics, indicate that a 
current minimum wage in one of these 
industries may not reflect the prevailing 
minimum wages as described above. In 
that case a hearing is usually held for the 
purpose of aiding the Secretary of Labor 
in his consideration of any change in the 
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current determination. In addition to wage 
data prepared by the Bureau of Labor 
Statistics, interested persons may also sub- 
mit pertinent information at these hearings. 


One of the most recent of these hearings 
was scheduled by the Wage and Hour 
Division Administrator on November 28, 
1951. The proposed hearing resulted from 
evidence turned up by a Bureau of Labor 
Statistics’ wage survey, which indicated 
that the present 75-cent minimum wage in 
the photographic supplies industry may not 
be representative of the industry’s prevail- 
ing minimum. An announcement of the 
public hearing, therefore, was made by the 
Administrator, tabulations of the Bureau’s 
wage data were made available to the 
public, and a general invitation to all in- 
terested persons to appear and present 
appropriate data was extended. 


All-Time-High Price Indices 
Permit Cost-of-Living Raises 


The 1.9 point rise in the Consumers’ Price 
Index for the two months ending October 
15 to a record high of 187.4 was sufficient 
to allow cost-of-living raises to all em- 
ployees whose wages are covered by ap- 
proved escalator clauses. After causing a ~ 
1.1 point jump in the September 15 index 
to 186.6, rising retail prices (fresh tomato 
prices up 41 per cent; lettuce and potatoes, 
up 11 per cent) continued to force the index 
up to its all-time peak on October 15. 

This means that a raise of 2.81 per cent 
(186.6 — 181.5 + 181.5—the January 15, 1951 
index) may be granted as a result of the 
September 15 index figure if the adjusted 
index is used as a basis, or a 2.70 per cent 
raise (186.5 — 181.5 + 181.5), if the old index 
is used. Of course, any cost-of-living raises 
given previously under General Wage Regu- 
lation 8 must be deducted (for a list of 


December, 1951 @ Labor Law Journal 











MINIMUM WAGES * 
(Required of Companies Manufacturing for or Furnishing Supplies 
to the Federal Government) 





Minimum 
Wage 
Name of Industry Rate 
Accounting supplies—specialties....$ .75 
Aircraft 
Apprentices 
Aviation textile products 
Carpets and rugs—wool 
Cement 
Chemicals and related products— 
Bone black, carbon black and 
lamp black . a 
Cleaning and polishing prepara- 
tions, insecticides, fungicides 
and miscellaneous chemicals.. .85 
Industrial and _ refined basic 
chemical products— 
Ala., Ark., D. of C., Fla., Ga., 
Md., Miss., N. C., S. C., 
Tenn., Va. 
All other states 
Clay products—structural ..... 
Cotton garment and allied industries 
Dental goods and equipment— 
Consumable goods 
Durable goods 
Apprentices 
Die castings . 
Drugs, medicines and toilet prepara- 
tions * 
Envelopés . 
Fertilizers . 
Fireworks ........ 
Furniture— 
Metal 
Public seating 
Wood 
Glass and glassware ... 
Beginners 
Gloves and mittens 
Granite—dimension 
Handkerchiefs 
Hats and caps—men’s— 
Caps and cloth hats 
Auxiliary workers 
Fur felt hats 
Hosiery—seamless 


Minimum 
Wage 
Name of Industry Rate 
Instruments and apparatus, surgical .75 
Iron and steel— 
Ala., Ark., Fla., Ga., La., Miss., 
N. ies Okla., 7 Tenn., 
Tex., Va. 
Auxiliary workers 
Apprentices—six months. . 
Ill. (E. St. Louis area), Ia., 
Kans., Ra wet Mo., Nebr., N: 
Dak., S. Dak. 
ponder workers 
Apprentices—six months 
All other states 
Auxiliary workers 
Apprentices—six months 
Knitting, knitwear and woven under- 
wear ... 
Leather et Bia 
Luggage, leather goods, belts and 
women’s handbags 
Milk—evaporated 
Neckwear—men’s 
Paint and varnish 
Paper and pulp .. 
Photographic supplies 
Rainwear 
Shoe manufacturing and allied in- 
dustries 
Small arms, ammunition, explosives 
and related products 
Soaps 
Tags 
Textiles et 
Learners—240 hours 
Tobacco 
Uniforms and clothing— 
Heavy outerwear 
Auxiliary workers 
Suits and coats re. 
Auxiliary workers . 
Wool trousers .. 
Vitreous or vitrified china 
Woolen and worsted industry 
Learners and beginners 
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* Established under the Walsh-Healey Act by the Secretary of Labor. 





questions and answers on how to compute 
cost-of-living raises under GWR 8, see last 
month’s issue of the JourRNAL, page 866). 
If no escalator clause is being used, a period 
of six months must elapse between raises. 


Wages ... Hours 


Since their cost-of-living contracts were 
tied to the month of September, 170,000 
workers will receive automatic raises as a 
result of the September 15 index rise. About 
70,000 of these are General Electric em- 
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ployees. Railroad and automobile workers, 
however, were not affected by the Sep- 
tember 15 index change, since their esca- 
lator clauses are not tied to that month. 


The 0.8 point increase in the October 15 
index, on the other hand, brought a one 
cent an hour wage boost to 1,250,000 
workers across the nation. This wage ad- 
justment, which compensates for the in- 
crease in living costs in the three months 
to mid-October, will be made to nearly all 
major farm equipment and automobile com- 
pany hourly paid employees. In most of 
these firms salaried employees will receive 
corresponding pay hikes. 

In a supplement to the September, 1950 
report made by the United States Depart- 
ment of Labor, Bureau of Labor Statistics, 
on cost-of-living wage adjustments, the 
number of workers known to be covered by 
escalator clauses was listed as having in- 
creased from over 800,000 in September, 
1950, to approximately 1,300,000 at the end 
of that year. Almost three fourths (73 per 
cent) of these workers were in the metal- 
working industries. 


The Bureau’s findings indicate also that 
most of the escalator clauses negotiated 
during 1950 provide for quarterly wage ad- 
justments, and a sizeable number (140 of a 
sample of 332 agreements) also provide for 
annual “wage improvement” or “produc- 
tivity” increases. 





Weaker Sex Gains Equal Pay 

Equal pay for comparable work, regard- 
less of sex, was recognized recently in a 
unanimously-adopted resolution of the re- 
gional Wage Stabilization Board at Denver. 
This is the first time under the current 
wage stabilization program that a policy 
regarding equal pay was adopted, either 
regionally or nationally. The last such 
policy, which permitted raising of women’s 
rates to those paid for work of comparable 
quality and quantity on the same or similar 
operations, was issued during World War 
II by the National War Labor Board. 

Norfolk, Virginia, a defense area, similarly 
designated that eight women, hired on a 
trial basis for street sweeping assignments, 
should receive the same_rate of pay as that 
prescribed for men. Reason given for their 
employment: the acute labor shortage. 

Subsequent to this regional action, the 
Wage Stabilization Board just recently adopt- 
ed a resolution which approves of wage in- 
creases to equalize wages regardless of sex, 
race, color or national origin where the quan- 
tity or quality of work is comparable. 


Salary Stabilization Board 
Interprets Its Wage Policies 
Christmas and year-end bonuses.—If your 
company paid Chirstmas or year-end bonuses 
last year, SSB has ruled that comparable 
amounts may generally be paid again this 





How the cost-of-living wage adjustment 
plan works 


year. If, on the other hand such 
bonuses are based on a percentage 
of the employer’s profits, they are 
not governed by this new ruling, but 
fall within General Salary Stabilization 


} » pe 1950 isn eae antes -+-plus or minus 

evel of wage ler ¢ adjustments for rulati ? ‘ing ( -s a 

rates... Boards Regula- living cost changes Regulation % (applying so nh »fit-shar 
tion 6, since Jan. 15, 1951* ing bonuses and bonuses paid to ex- 





Yyjs3 Y 


*As of October 15, 1951, this amounts to 3.25% over 


January 15, 1951 (187.4 — 181.5 + 181.5). 


ecutive and professional employees 
and outside salesmen). 


Some of the questions which the 
Board has answered in its latest in- 
terpretation are: 


(1) May a company pay each of its 
employees a week’s salary as a Christ- 
mas or year-end bonus (not based di- 
rectly on profits) if it did so in 
1950? Yes, if the company follows 
its bonus plan in effect in 1950. 


(2) May the bonus be based upon 
a higher salary, where the employee 
received the increase through a salary 
raise? Yes, if the increase did not 
violate SSB regulations. 





(3) May a company continue this 
year its 1950 practice of paying Christ- 
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How have we fared in the last 12 years? 


THE WAGE, HOUR AND COST-OF-LIVING STORY— 


as told in four simple statistics 





National 


Average 1939 


| Increase 





Earnings: 
Weekly 
Hourly 


$23.86 
$ .633 


37.7 


Hours 
Cost of Living: 


(Consumers’ Price Index) 


1935-1939= 100 


99.4 








| 
| 
| | 
| 
| 








*New series. Old series=186.5. 





mas bonuses based on 2 per cent of annual 
earnings? Such a profit-sharing bonus is 
not covered by this interpretation—it is 
governed rather by GSSR 2 (see above). 

(4) May 1950 bonus plans based on 
length of service be continued in 1951? Yes. 


(5) May a company pay a Christmas 
or year-end bonus to a new employee? Yes, 
if it was the company’s practice in 1950 
to do so in that particular group into which 
the new employee is hired. 


Overtime pay for foremen and super- 
visors.—If you are a supervisor or foreman 
who has been “burning the midnight oil” 
without the financial recognition normally 
extended to employees for overtime work, 
you will find relief in SSB’s latest ruling 
on such pay. The Board now permits 
straight-time to be paid foremen and super- 
visors for hours worked in excess of the 
normal workweek. Since supervisory em- 
ployees are exempt from the Fair Labor 
Standards Act, it had been the practice 
to not pay them anything extra. In some 
cases, however, a company did have a plan 
in effect prior to the freeze date (January 
25, 1951) which provided payment for 
overtime hours; in these cases that rate 
may continue to be paid them even though 
it is more than their straight-time rate. If 
the employer had no such plan in effect 
then and now wishes to pay his supervisory 
employees at a premium rate for overtime 
work, he must first secure SSB approval. 


Stock option and stock purchase plans.— 
Two things that employers should note, in 


Wages .. . Hours 


general, about the Board’s policy with re- 
spect to stock purchase and stock option 
plans are that (1) plans which allow for 
payment of at least 95 per cent of the fair 
market value of the stock do not require 
approval and (2) rights to purchase below 
the 95 per cent figure are considered as 
salary increases and consequently will be 
approved only where the employee is eligible 
for a general, merit or length-of-service 
pay raise, 

More specifically, the ruling permits a 
stock option to be granted if its price 
is at least 95 per cent of the market value, 
if no costs of transferring the stock will 
be claimed by the employer, if it is granted 
as an incentive, if the option can be exer- 
cised only during the employment relation- 
ship or within three months thereafter and 
if it is a “restricted stock option” under 
the tax law. 

Similarly, stock purchase plans must meet 
certain qualifications. In addition to the 
first three set forth for option plans above, 
these conditions are: all declared dividends 
must be applied to the purchase price until 
the stock is paid for; the purchase right 
must be exercised only by the employee 
during his lifetime and must not be trans- 
ferred; the stock must not be disposed of 
until it has been fully paid for; and the 
employee must make a payment each year 
that is equal to at least twice all dividends 
minus any interest paid on the unpaid 
purchase price. 

These rules apply to plans which granted 
the stock purchase right only after the 
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freeze date of January 25, 1951, as well as 
to renewals, modifications or extensions of 
such rights put into effect after that date. 

Interplant inequities—The Board found 
it impossible to establish a general regu- 
lation to remedy interplant hardships and 
inequities because there are no set stand- 
ards of compensation for employees under 
its jurisdiction. It determined, therefore, 
that such inequities should be handled on 
an individual case basis, using industry or 
area practices and other relevant factors in 
arriving at its decisions. 


Out of Every Quarter, 
Five Cents Must Go 


That could very easily be the “campaign” 
slogan of the Commissioner of Internal 
Revenue during his tax-collecting efforts 
in the tax year which began on November 
1, 1951. For—as the wage-tax table below 
reveals—the federal government will now 
round-off your individual income tax lia- 
bility to an even nickel on every 25 cents 
you earn. 

This lastest increase, embodied in the 
new Revenue Act of 1951, provides that 
from every wage payment made on or after 
November 1, 1951, the employer must with- 
hold about 20 per cent (on wages in excess 





of exemption amounts), as compared with 
the prior 18 per cent. 

Other things to remember in regard to 
the new tax are: 

(1) In addition to the “percentage” and 
“wage bracket” methods of determining the 
amounts of taxes to be withheld by the 
employer provided for under the old law, 
a “combined withholding tables” method 
is permitted, which is obtained by com- 
bining the “wage bracket tables” or “per- 
centage” withholding with the social security 
rate tables in a manner approved by the 
Bureau of Internal Revenue. 

(2) The old W-4 exemption certificates 
will continue in effect. However, a de- 
pendent may now receive a gross income up 
to $600 without losing his status (former 
amount, $500). 

(3) Withholding tax deductions by em- 
ployers may be in amounts /arger than re- 
quired by the “percentage” or “wage bracket” 
methods. The purpose: to permit with- 
holding for persons in the higher brackets 
to fall closer to their actual tax liability 
and to reduce or do away with payments of 
estimated tax. Such a withholding, how- 
ever, is a matter that must be agreed upon 
between the employer and employee, and 
it will be subject to any conditions set 
forth by the Secretary of the Treasury. 





THE COST OF GOVERNMENT 


(What Your Share Will Be Under the New Revenue Act of 1951) 















































Your hourly federal income tax is: 
If your hourly (Writh 1 With 2 With 3 With 4 With 5 
wages are: : ‘ : “ : 
exemption exemptions exemptions exemptions exemptions 
$1.25 $ .19 $ .13 $ .06 0 0 
1.50 .24 18 ll $ .05 0 
1.75 .29 23 16 10 $ .04 
2.00 34 .28 21 15 .09 
2.25 39 Be .26 .20 14 
2.50 AS 39 ae .26 19 
2.75 50 4 37 31 24 
3.00 55 A9 42 36 29 
3.25 .60 54 47 Al .34 
3.50 65 59 52 46 39 
3.75 71 65 58 52 5 
4.00 76 70 63 57 .50 
4.25 81 75 .68 62 55 
4.50 86 80 73 67 60 
4.75 91 85 78 72 

5.00 20 per cent of the excess over $5.00 plus— 

(and over) 4 | ~ ee ae 68 








(United States Average: wages, $1.602; tax, $.13 (with 3 exemptions).) 
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Labor Law in the Making 





and ENACTMENTS 








Federal Employees Get Pay Boosts 


Over one million federal employees are 
covered by S. 622, which increases the fed- 
eral payroll by approximately $418,000,000. 


The bill applies to the following employees : 
(1) employees under the Classification Act 
10 of 1949; (2) officers and employees of the 
judicial branch of the government; (3) offi- 
cers and employees of the legislative branch 
of the government including members of 
both Houses; (4) officers and employees 
whose compensation is fixed under Public 
Law 293, Seventy-ninth Congress; (5) offi- 
cers and employees whose pay is provided 
by Sections 412 and 415 of the Foreign 
Service Act of 1946. 


A minimum increase of $300 is to be 
given every federal employee who has been 
making less than $3,000 a year. Those 
employees who have been making between 
$3,000 and $8,000 are to get a 10 per cent 
increase on the amount of their present 
salaries. Salaries above $8,000 are due for an 
increase of $800. In substance, the bill calls 
for a 10 per cent increase on the salary 
which is now being received with a mini- 
mum of $300 and a maximum of $800. 


The bill which the House had formulated 
called for a flat increase of $400 for em- 
ployees in the federal classified service. 
The Senate had sought a 10 per cent in- 
crease with a ceiling of $800 as drawn up in 
the conference report. According to Repre- 
sentative Edward H. Rees, Kansas, advocate 
of the bill, acceptance of the conference re- 
port together with S. 355, a bill for postal 
employee pay increases, will cost the 
government approximately $700,000,000. 

Senator William Langer of North Dakota, 
member of the conference committee which 
considered the bill, spoke out against it 
when he declared: “I was a member of the 
conference committee, and I am the only 
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member who did not sign the report. The 
reason I did not sign the report was not 
because I was not in favor of a $300 raise, 
but because to my mind it seemed that the 
amount of $300 was far too low to give 
to these Federal employees, some of whom 
have worked for the Government for 25 
years or more. Now we come along with a 
little, miserable $300 increase. The 
postal workers got $400. The postal em- 
ployees are organized.” 


Postal Employees Get Raises 


On October 24, the President signed a 
bill (S. 355) to increase the salaries of 
postal employees. The new arrangement 
which the bill détails includes a grading 
system and uniform procedures for com- 
puting salaries. 

An increase of $400 per year is to be 
given employees in the automatic grades. 
Clerks, telephone operators, guards, rural 
carriers, messengers and mail handlers make 
up a few of the employees in the automatic 
grades. There are five grades for special 
mechanics, cost accounting clerks, purchas- 
ing clerks and draftsmen. 


Also contained is a provision for 20 cents 
an hour increase for hourly employees, plus 
elimination of the two lowest automatic 
grades. Altogether a half million employees 
of the postal service are effected. 


The estimated cost of the bill is $255,000,000. 
This figure includes both the pay increases 
for all postal workers and the cost of re- 
classifying the salaries of postmasters and 
supervisors. A maximum wage increase of 
$800 is provided for first-class postmasters 
and supervisors. The $800 maximum is ap- 
plied to all postal employees. Second-class 
postmasters are due for a boost of from $600 
to $700. The Postmaster General is to fix 
the salaries of postmasters and their assist- 
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ants at all classes of post offices. The gross 
postal receipts as shown in the quarterly 
returns of the post offices is to serve as a 
guide for such salaries. 


Rural carriers shall receive a one-cent- 
per-mile additional allowance for equipment 
maintenance. This amount may be limited 
to the sum of $3 by the Postmaster General. 


The bill is effective retroactively to July 
1, 1951. 


Bill Would Set Up Safety Bureau 


A bill (S. 2325) to set up a Bureau of 
Accident Prevention within the Department 
of Labor was introduced in the Senate, 
October 19, by Senator Hubert H. Humphrey 
of Minnesota. This proposed bureau would 
strive for healthful and safe conditions in 
industries affecting commerce. It would not 
include farmers who suffer most of the 
alarmingly large numbers of fatalities and 
disabling accidents. 


For 1950 there were 15,500 fatalities and 
1,950,000 injuries in the American industrial 
scene. These figures represent a serious 
problem to our national defense. Senator 
Humphrey points out that during 1950 there 
were 500 more fatalities and 100,000 more 
disabling accidents than for the year 1949. 
Few Americans, including members of Con- 
gress, realize that industrial accidents and 
disease, 90 per cent preventable, cause six 
times as much lost time in production as do 
industrial disputes. 


Senator Humphrey attributes much of 
this high cost in lives and wages to the 
piecemeal approach to safety legislation. 
Each state goes its separate way in ap- 
proaching the safety problem. Under the 
proposed bill, the patchwork situation that 
now prevails would be remedied by deter- 
mining uniform standards and practices for 
safe and healthful conditions. 


The Bureau of Accident Prevention 
would be under the direction of a Director 
of Accident Prevention, appointed by the 
Secretary of Labor. The approach of the 
bureau would be first to investigate, then 
develop standards, and next to promote the 
acceptance of such standards by employers 
and workers. The board and the Secretary 
of Labor would be given the power to call 
witnesses and to inspect plants and rec- 
ords. Unfair competition between plant 
and plant, state and state would be elimi- 
nated. 

Senator Humphrey explained that he was 
not opposing grant-in-aid to state labor de- 
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partments. However, he insisted that such 
aid does not go far enough. 


Federal Employees Need 
Unemployment Pay 


Representative Thomas J. Lane of Massa- 
chusetts is pressing for legislation that 
would include federal civilian employees 
within the Social Security Act. It is his 
belief that upon the reconvening of Con- 
gress in January, 1952, priority should be 
given to the matter of unemployment insur- 
ance for employees of the federal government. 


Federal workers now have an accrued 
leave and retirement fund which was modeled 
after the plan of private industry. How- 
ever, many workers do not use this time for 
vacations, but as a backlog for a rainy day. 
An average of $192 in lump-sum payments 
for accrued annual leave was received by 
separated workers in 1949. This average 
represents an estimated 15-days pay on the 
basis of an average weekly salary of $65. 


There were 4,970,000 applications for re- 
funds from the Civil Service Retirement 
Service from 1939 through 1950. To thwart 
this movement, only emergency appoint- 
ments are being given newly hired federal 
employees. Also, the civil-service retire- 
ment program is not offered them, but they 
are being covered by the old-age and survivors 
insurance program. Legislation now re- 
quires the using up of annual leave without 
accumulation. 


The Senate acted in 1944 and again in 
1945 to give federal employees unemploy- 
ment coverage. The bills that the Senate 
has passed were bottled up by the Ways 
and Means Committee, which felt that cer- 
tain discriminations would result. For 
example, seamen employed by the govern- 
ment would be included while the seamen 
of private operators would not. 


Since that time, however, unemployment 
insurance has been given to federal em- 
ployees working for the Bonneville Power 
Administration. 


Further, seamen employed by the gov- 
ernment were provided with reconversion 
unemployment benefits in the Social Secu- 
rity Act Amendments of 1946. 


Representative Lane comments that fed- 
eral employment is not as stable as most 
people think it is. There were about 450,000 
separations during the calendar year of 
1950, according to the United States Civil 
Service Commission. 
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CIO Pioneers in Field 
of Interunion Disputes 


Adopts program for settling jurisdic- 
tional rows within its ranks. 


The executive board of the CIO re- 
cently took the initiative in settling juris- 
dictional disputes within its ranks by 
adopting a program which not only sets forth 
the steps that should be taken in each or- 
ganizational dispute between its unions, but 
also provides for the appointment of an 
outside arbitrator in cases of final appeal. 


In commenting on the new program, 
President Philip Murray of the CIO pointed 
out that although the CIO has not had “the 
incessant type of jurisdictional dispute which 
craft unionism seems to produce in 


almost every industry,” still there have 
been “a small number of intra-CIO 
organizational contests” which this pro- 


tram is designed to eliminate. 


The text of the executive board’s reso- 
Betis Beton the six rules set up to 
govern the settlement of the disputes—is 
given below, as it appeared in the Novem- 
ber 5 issue of The CIO News. 


6s U4/HILE ON the whole the CIO has 

been free from the type of jurisdic- 
tional dispute which has weakened other 
segments of organized labor, there have 
been, nevertheless, certain practical organi- 
zational problems arising from the closely 
related jurisdictions of many CIO unions. 


“Cases have arisen in which CIO unions 
have found themselves engaged in compet- 
itive organizational campaigns against other 
CIO unions. Many of these cases have been 
amicably settled by agreement between the 
parties with the aid of the National CIO. 
In other cases there have been open cam- 
paigns in which one CIO affiliate competed 
with another in NLRB elections. 


Rank and File 





“The Executive Board believes that such 
disputes should be settled within the family 
of the CIO. 


“We are convinced that a raid or inva- 
sion of the established jurisdiction of one 
CIO affiliate by another is contrary to the 
best interests of the workers we are privi- 
leged to represent. We are also convinced 
that competitive organizational drives be- 
tween different CIO affiliates are injurious 
to the workers’ interest and to the good 
name of the CIO. 


“The CIO Constitution that 
where disputes arise between affiliates which 
cannot be settled by mutual agreement, the 
Executive Board of the CIO shall make 
recommendations as.to the appropriate methods 
of settling such disputes. 

“Now, therefore, be it resolved by the 
Executive Board of the Congress of Indus- 
trial Organizations at a meeting of the 
Board duly held at New York, New York, 
on the 3lst day of October, 1951, that the 
following rules governing the settlement of 
organizational disputes are hereby adopted 
by the Board as its recommendation to all 
CIO affiliates. 

“And be it further resolved that the Board 
urges each CIO affiliate to enter into an 
agreement with all other CIO affiliates and 
with the CIO itself embodying the terms 
of this recommendation, which agreement 
when made shall constitute a legally bind- 
ing contractual and moral obligation on the 
part of the signatories thereto to adhere to 
its terms and scrupulously to abide thereby. 


provides 


RULES 


“(1) No CIO affiliate shall attempt to 
organize the employees in any plant or 
property if any other CIO affiliate has been 
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recognized by the employer or has been 
certified by the NLRB as the collective 
bargaining representative of such employes. 


“Any dispute involving a claim of viola- 
tion of this principle may be referred by 
the party making such claim, or by the CIO 
to the procedures set forth in Paragraphs 
4 and 5, provided, however, that in any case 
arising under this paragraph the jurisdic- 
tion of the arbitrator shall be limited to the 
enforcement of this paragraph. 


“(2) In the conduct of organizing cam- 
paigns among employes as to whom no 
CIO affiliate has been recognized or certi- 
fied as provided above, all other CIO affili- 
ates shall respect the jurisdiction of the 
particular CIO affiliate which is the appro- 
priate union to conduct such organizing 
campaign. 

“In the event that a dispute shall arise 
between two or more CIO affiliates as to 
which is the appropriate union to conduct 
an organizing campaign, the dispute shall be 
resolved under the procedure set forth in 
Paragraphs 4 and 5. 


“(3) No affiliate, or its agents or repre- 
sentatives, shall issue derogatory statements 
or publications concerning any other CIO 
affiliate during the course of an organizing 
campaign. 

“(4) All organizational disputes shall be 
resolved as follows: 


“(a) Responsible representatives of the 
different CIO affiliates concerned shall 
promptly meet and earnestly attempt to 
resolve their dispute. Each affiliate shall 
file with the National CIO Director of Or- 
ganization the names of the representatives 
authorized to attempt to settle organizational 
disputes at this step. 


“(b) In the event these representatives 
are unable promptly to resolve their organ- 
izational dispute, the National CIO Director 
of Organization may; on his own motion or 
at the request of any party, invoke the next 
step by promptly convening a meeting be- 
tween the duly designated national officers 
or representatives of the CIO affiliates in- 
volved in the dispute, and of any other affil- 
iate deemed by him to have an interest in 
the dispute, for the purpose of attempting to 
resolve and settle the matter. 


“(c) In the event the national officers or 
representatives of such CIO affiliates are 
unable, with the assistance of the National 
CIO Director of Organization, promptly to 
resolve the dispute, any such affiliate or the 
National CIO Director of Organization may 
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submit the dispute to the CIO Organiza- 
tional Disputes Arbitrator in accordance 
with the procedures set forth in Paragraph 5. 


“(5) The CIO Organization Disputes 
Arbitrator shall decide all disputes sub- 
mitted to him subject to the following pro- 
visions: 

“(a) The arbitrator shall notify all unions 
affiliated with the CIO of pending arbitra- 
tion proceedings, and any interested unions 
shall have the right to intervene in the pro- 
ceedings before the arbitrator. 

“(b) The arbitrator may establish and 
shall distribute to all affiliates of the CIO 
such rules of procedure as he deems ap- 
propriate to assure a proper investigation of 
the merits of any dispute submitted to him. 

“(c) In deciding which union is the ap- 
propriate union to conduct an organizing 
campaign, he shall make his determination 
on the basis of what will best serve the in- 
terests of the employes involved and will 
preserve the good name and orderly func- 
tioning of the CIO and shall give due con- 
sideration to all of the relevant facts and 
circumstances including the following fac- 
tors where he deems them relevant: 


“(1) The charter of customary jurisdic- 
tion of each of the unions involved. 


“(2) The extent to which each of the 
unions involved have organized: 


“(a) The industry. 
“(b) The area. 
“(c) The particular plant involved. 


“(3) The ability of each of the unions to 
provide service to the employes involved. 

“(d) If time will not permit the settle- 
ment of any organizational dispute through 
the steps above provided because of pend- 
ing NLRB representation proceedings or 
other valid reasons, then at the request of 
any interested CIO affiliate or the National 
CIO the dispute may, without recourse to 
any prior intervening step, be referred im- 
mediately to the arbitrator for his award 
and the decision. 

“The arbitrator in such case may sum- 
marily resolve the dispute by rendering a 
prompt award as to which CIO affiliate is 
properly entitled to jurisdiction and is en- 
titled to go on the NLRB ballot to the ex- 
clusion of the other CIO affiliates involved, 
or the arbitrator may determine that the 
National CIO shall go on the NLRB ballot 
in lieu of all of the disputing CIO affiliates 
pending final award by the arbitrator as to 
which CIO affiliate is properly entitled to 
jurisdiction, after which the National CIO 
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WOMEN—A GROWING PART OF THE LABOR FORCE 


(September, 1951 employment estimates) 


Number of Percent women 
of all persons 


Civilian population women 
(14 years and over) 
In labor force 
Employed 
In agriculture 
In nonagricultural indus- 
tries 
Unemployed: 


Not in labor force 37,662,000 


Change since 
September, 1950 
+643,000 
+ 673,000 
+768,000 
+ 302,000 


Change since 
August, 1951 
+ 58,000 
+ 26,000 
— 116,000 
+218,000 


52.5 
30.9 
30.4 
23.2 


+ 466,000 
— 95,000 
— 30,000 


31.5 
47.6 
82.3 


— 334,000 
+ 142,000 
+ 32,000 


(Source: United States Department of Commerce, Bureau of the Census) 





shall transfer jurisdiction to this affiliate, or 
the arbitrator may make such other interim 
award as he deems appropriate. 


“(e) In all cases referred or submitted 
to him as herein above set forth the decision 
and award of the arbitrator [shall] be final 
and binding. 


“(6) The CIO Organizational Disputes 
Arbitrator shall be selected by the Execu- 
tive Officers of the National CIO subject 
to the approval of the CIO Executive Board 
upon such terms and with such compensa- 
tion as shall mutually be agreed upon by 
the arbitrator so selected and the national 
cIO.” 


New Career Fields 
Entered by Women 


Reports show women increasing in jobs 
““traditionally”’ held by men. 


The weaker sex have evidently been 
“flexing their muscles” (as well as their 
mental powers) in employment fields tra- 
ditionally dominated by men, according to 
various reports recently made known. 


Bank officers especially may have felt 
that feminine touch of competition in re- 
cent years. Although the increase in the 
number of women bank officers from 4,605 
in 1944 to 5,636 in 1945 has not been matched 
in the postwar period, the continued gain 
is substantial. A survey, for example, com- 
piled by the Association of Bank Women 
from the final 1950 edition of the Rand Mc- 
Nally Bankers’ Directory, reveals that women 
have assumed the duties of bank officers in 
6,013 casés in the United States and its 
possessions. 

If you have required the services of a 
stock broker on Wall Street during the last 
five years, you will also have probably no- 
ticed a feminine “infiltration” upon the floor. 


Rank and File 


Reason: the number of women customers’ 
brokers has almost doubled in five years. 


Businessmen, however, do not stand alone 
in this continuing trend in the employment 
field. The “little woman,” for example, has 
joined the broom-toting squad of street 
cleaners in Norfolk, Virginia, a defense 
area, because of the local labor shortage. 
In Vancouver, British Columbia, a Mrs, 
Ellen Neel has gained an international repu- 
tation for carving totem poles, a skill tra- 
ditionally carried down through the years 
by the male members of her tribe, the 
Kwakiutl Indians. 

Although women are still in the minority 
in civilian, federal government jobs, there 
was a 41 per cent increase in their number 
in the year following the outbreak of hos- 
tilities in Korea to a total of 573,149 in 
June, 1951. Similarly, the military branch 
Sf the federal government has opened its 
ranks to 30,000 women members and is con- 
sidering a further expansion to 112,000 
within the next few months. 

An over-all view of the female civilian 
labor force in September, 1951, shows that 
there was a total of 18,750,000 employed 
women, an increase of 768,000 over last 
September’s total (for a more detailed break- 
down of the female labor force, see chart 
above). The decline from August’s total of 
employed women and the consequent in- 
crease in the number of unemployed women 
was due primarily to the return to school 
of teen-agers. 


Union Leaders Criticize 

Inflexibility of Escalator Clauses 
Warn labor against tying itself to the 
cost of living. 


“Labor Can Break Its Back on Escalators!” 
That is the opinion of William F. Schnitzler, 
president of The Bakery & Confectionery 
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Workers’ International Union of America, 
as expressed in the title of his article in the 
October, 1951 issue of The Bakers’ and Con- 
fectioners Journal. 

Referring to an escalator clause as an 
“economic monster” and a “child Franken- 
stein,” Mr. Schnitzler points out many 
unionists have “been deceived into believ- 
ing the ‘escalator’ will carry them up to 
better things without the effort of climb- 
ing.” Its inflexibility, he states, “.. . leaves 
no opportunity for either side [labor or 
management] to fight for what it believes 
is the right solution. . . .” and, since the 
formula is already provided, “the govern- 
ment is prepared to tell both management 
and labor what the proper dosage will be.” 
Mr. Schnitzler further termed the oper- 
ation of a cost-of-living plan a “vicious 
circle” in which actual price rises are al- 
ways ahead of the worker’s wages. 

On the other hand, James A. Brownlow, 
president of the AFL Metal Trades De- 
partment, noted that wage gains have sub- 
stantially outrun rises in the cost of living 
in the last 12 years. The average straight- 
time wage for a 40-hour week, for example, 
was $24.88 in 1939 compared to $60.80 in 
April, 1951. Thus, if weekly wages had 
been tied to the cost of living during this 
period, he declared, the average wage now 
would have been only $46.10. For this rea- 
son, he said, in arriving at substantially the 
same conclusion as Mr. Schnitzler, “the 
seeming acceptance of some organizations 
of gearing wage rates to the cost of living” 
was cause for concern, and, therefore, 
warned the AFL against following a wage 
policy centered on cost-of-living fluctuations. 

Reference to the wage, hour and cost-of-liv- 
ing table on page 937 shows that Mr. Brown- 
low’s observations as to wage and cost-of-living 
gains are substantially supported by Bu- 
reau of Labor Statistics’ figures. For ex- 
ample, where the cost of living has increased 
only 87.7 per cent between 1939 and Sep- 
tember, 1951, average weekly earnings have 
jumped 173.6 per cent (almost twice that of 
living costs) during the same period. 


Business Group Condemns 
Current Control Policies 
Recommends flexible price and wage 
control system based on business, farm 
and living cost changes. 
Warning that our present price and wage 
controls “hold great dangers for our econ- 


omy and our freedom,” especially if they 
are long continued, the Committee for 
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Economic Development this month issued 
a statement offering a possible solution in 
the form of a temporary flexible adjustment 
system. The committee, which is an eco- 
nomic research and education organization 
of leading businessmen and scholars, empha- 
sized their belief that “adequate monetary, 
tax, expenditure and savings policies, to- 
gether with increased production, are the 
most effective methods of controlling infla- 
tion during the rearmament period.” 
Control authorities, the committee be- 
lieves, are now moving toward a system 
under which “wage ceilings would be per- 
mitted to rise with the cost-of living, farm 
prices below parity would rise freely and, 
subject to relief provisions, business prices 
and farm prices above parity would be 
firmly held”—a system which the committee 
characterizes as one not only unfair to 
producers who would necessarily have to 
operate under various “degrees of restraint,” 
but also one which would be “uneconom- 
ical” from the consumers’ standpoint. 


To avoid the consequences of such a 
system, the committee recommends its flex- 
ible adjustment type of system which at- 
tempts to preserve the “balance among the 
movements of different parts of the price- 
wage structure while restraining the rise 
of the general price level” by tying: (1) 
wage ceilings to cost-of-living changes, using 
the Consumers’ Price Index for a base; 
(2) farm prices above parity to the Depart- 
ment of Agriculture’s Index of Prices Paid 
by Farmers; and (3) business prices to 
“similar formulas which would reflect only 
actual changes in major costs since a recent 
base period.” 


They’re Either Too Young or Too Old 


Census shows greatest manpower in- 
creases in ynder-10 and over-55 age 


groups. 


If you are an employer who has been find- 
ing it increasingly more difficult to hire 
persons from the median-age bracket, per- 
haps one reason might be found in the age- 
group figures compiled by the Bureau of 
Employment Security, Division of Reports 
and Analysis. 

The biggest increases in the population 
between April, 1940, and September, 1950, 
for example, occurred in the youngest and 
oldest age groups, with a jump of 45 per 
cent in the number of youngsters under ten 
years of age and a substantial increase of 
29.4 per cent in the top age group of over 
55 years (see chart on facing page). 
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Although there were light gains in the 
age groups between 26 and 55 years, no 
rise came about in the group upon which 
the Armed Forces are making their imme- 
diate and major demands—the 19 through 
25-year group. What might prove to be the 
biggest headache for both civilian and mili- 
tary manpower procurement officers in the 
future is the sizable decline of 17.2 per 
cent in the ranks of the 18-year olds. Sim- 
ilarly, those in the ten through 17-year 
bracket have taken a dip of 7.1 per cent. 

On a national basis, however, the supply 
of manpower should be adequate to meet 
the requirements of a continued high level 
of civilian production, as well as to achieve 
the current goal of partial military mobili- 
zation. 


New Experience Rating System 
Adopted in Massachusetts 
Extra ‘‘solvency"’. rate permits building 
more adequate reserves. 


A new experience rating system which 
adds an extra “solvency” rate to each em- 





Release of Reservists 


Enlisted naval reservists—The Depart- 
ment of Defense recently announced that 
enlisted naval reservists who are veterans 
and who were not in a drill pay status when 
ordered to duty will be released after they 
have completed 17 months of active service. 

Army reserve officers.—It was also an- 
nounced by the Secretary of the Army that 
nonregular Army officers who served for a 
year or more between December 7, 1941, 
and September 2, 1945, and who, were in- 
voluntarily called into their current tours of 
duty will be released from active duty upon 
completing 17 months of service. 





ployer’s experience rate was among the 
important amendments recently made to 
Massachusetts’ Employment Security Law. 
This new rate is designed to build up the 
state’s reserves to a minimum level of safety 
and is in addition to two new contribution 
rate schedules, A and B. 

Schedule A applies during a calendar 
year when the fund is at least 6 per cent 
but less than 7 per cent of the taxable wages 





OUR POPULATION GROWTH—A PROBLEM? 


Age Group 


Total population 
55 years and over 
45 to 54 years 

35 to 44 years 

26 to 34 years 

19 to 25 years 

18 years 

10 to 17 years 
Under 10 years 


-20 


Source: Bureau of the Census 


Rank and File 


Percentage Change 
Apr. 1940 to Sept. 1950 


+ 15.6 per cent 

+ 29.4 per cent 
12.9 per cent 
15.1 per cent 
12.2 per cent 

None 

— 17.2 per cent 


— 7.1 per cent 


+ 45.0 per cent 








for the 12 months ending on any computa- 
tion date (September 30) after 1951. Its 
rates range between 1 per cent and 2.7 per 
cent. When the fund equals or exceeds 7 
per cent of the taxable wages, Schedule B 
shall apply during the following year and 
continue as long as the fund is 5% per cent 
or more of the taxable wages. Schedule B’s 
rates range from 0.5 per cent to 2.7 per 
cent. If the fund falls below 5% per cent, 
the 2.7 per cent rate shall apply during the 
following quarter and continue until it 





reaches 6 per cent. At that time Schedule 
A rates will become effective. 

The “solvency” rates—ranging between 
1 per cent and 0.1 per cent—will become 
applicable under the law if the balance in 
the solvency account on September 30 of 
any year is less than 1 per cent of the tax- 
able payrolls reported by all employers for 
the preceding calendar year. However, no 
employer may be required to contribute an 
aggregate amount in excess of 2.7 per cent 
of his taxable payroll. 





THE DEVELOPING LAW—Continued from page 886 





made by the union and rejected by a ma- 
jority of the Court of Appeals was that, 
since the Taft-Hartley Act regulates some 
aspects of recognition picketing (that is, 
where another union has been certified), 
Congress has “occupied the field” to the 
exclusion of the states. This, of course, is 
the “pre-emption by occupation” doctrine 
which has been darkly hinted at in certain 
recent decisions of the United States Su- 
preme Court,” openly advocated by certain 
law review writers,” but now directly re- 
jected by the New York Court of Appeals. 


In rejecting the union argument based 
on Section 7 of the Taft-Hartley Act, the 
Court of Appeals pointed out that it would 
be queer indeed if one section of a’ statute 
were to be read as absolutely privileging 
a type of conduct which is seriously in 
conflict with the whole policy of the same 
statute. “. .. the object of the picketing,” 
the court observed, “is to coerce the em- 
ployer into committing an act which is de- 
nounced as an employer unfair labor practice 
under section 8 (a) of the act.” “This kind 
of concerted activity,” the court concluded, 
“cannot be supposed to be entitled to pro- 
tection under section 7 of the act.” 


To find fault with this conclusion is ex- 
tremely difficult, in terms of either policy 
or precedent. The Supreme Court of the 
United States has held that violent picket- 
ing,“ sit-down strikes,” strikes amounting 
to the crime of mutiny,” strikes violating 


collective agreements,” and intermittent 
work stoppages ™ are not the kinds of con- 
certed activities which Section 7 was de- 
signed to protect. While that Court has 
more recently extended the protection of 
Section 7 to ordinary economic strikes’ by 
auto workers” and employees of public 
utilities,” those decisions can scarcely be 
read as meaning that concerted action for 
an unlawful objective is any more entitled 
to the protection of Section 7 than con- 
certed activities conducted in an unlawful 
manner. It is one thing to extend the pro- 
tection of Section 7 to a conventional strike 
for a lawful economic objective; it is quite 
another to extend that protection to activity 
which, like minority picketing for recog- 
nition, challenges the fundamental policy 
of the federal legislation. 

This position gains strength when one 
examines the Briggs-Stratton case,™ which is 
perhaps the mist significant of the Supreme 
Court’s decisions on the scope of Section 
7. There, a union called a series of inter- 
mittent work stoppages during the course 
of some 20-odd working days. An inter- 
state employer was involved, but the case 
was brought under the Wisconsin Employ- 
ment Peace Act, which provides, among 
other things, that it is an unfair practice 
for a union to interfere with production 
except by ordinary, conventional strike 
action. When the Wisconsin courts ap- 
proved the issuance of a cease and desist 
order against the intermittent work stop- 





2 Amalgamated Association of Street Electric 
Railway Employees v. WERB, 19 LABOR CASES 
7 66,193 (1951) (hereinafter referred to as the 
‘“‘Wisconsin”’ case); International Union, United 
Automobile, Aircraft & Agricultural Workers of 
America (CIO) v. O’Brien, 18 LABOR CASES 
1 65,761, 339 U. S. 454 (1950) (hereinafter re- 
ferred to as the ‘‘Michigan’’ case). 

% See the article by Cox and Seidman and 
the article by Feldblum, cited in footnote 3. 

44 Allen-Bradley Local v. WERB, 5 LABOR 
CASES { 51,135, 315 U. S. 740.(1942). 
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% NLRB wv. Fansteel Corporation, 1 LABOR 
CASES { 17,042, 306 U. S. 240 (1939). 

1% Southern Steamship Company v. NLRB, 
5 LABOR CASES f 51,139, 316 U. S. 31 (1942). 

1" NLRB v. Bands Manufacturing Company, 
1 LABOR CASES { 17,044, 306 U. S. 332 (1939). 

18 International Union, UAWA (AFL) vw. 
WERB, 16 LABOR CASES { 64,992, 336 U. S. 245 
(1949) (hereinafter referred to as the Briggs- 
Stratton case). 

%”% The ‘‘Michigan’’ case, cited in footnote 12. 

» The ‘‘Wisconsin”’ case, cited in footnote 12. 

1 Cited in footnote 18. 
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pages, the union brought the case to the 
United States Supreme Court, contending 
that Wisconsin’s law, as applied in this 
case, conflicted with Taft-Hartley’s grant 
of the right to engage in concerted activi- 
ties. The Supreme Court, per Mr. Justice 
Jackson, rejected the union’s argument. 
Section 7 is designed, said the Court, to 
protect only the standard types of con- 
certed employee action which bear no taint 
of illegality; it is not intended to preclude 
the states forever from exercising their 
sovereign power in the public interest: 


“In the light of labor movement history, 
the purpose of . . . [Section 7] becomes 
clear. The most effective legal weapon 
against the struggling labor union was the 
doctrine that concerted activities were con- 
spiracies, and for that reason illegal. Sec- 
tion 7 . . . took this conspiracy weapon 
away from the employer in employment 
relations which affect interstate commerce. 
No longer can any state, as to relations 
within reach of the Act, treat otherwise 
lawful activities to aid unionization as an 
illegal conspiracy merely because they are 
undertaken by many persons acting in con- 
cert. But because legal conduct may not 
be made illegal by concert, it does not mean 
that otherwise illegal action is made legal 
by concert.” 


The most important part of this state- 
ment by Mr. Justice Jackson, for purposes 
of evaluating Goodwins, lies in the sentence 
declaring that states may not outlaw em- 
ployee action on conspiracy grounds—that 
is, merély because it is concerted action. 
For the Court of Appeals. did not use the 
primitive slingshot of the conspiracy doc- 
trine as the basis of its ruling in either 
Goodwins v. Hagedorn or its predecessors.” 
Instead (and it should be remembered that 
the New York courts were among the first 
to eschew the conspiracy doctrine), the 
Court of Appeals rested its position on the 
unimpeachable desire to effectuate the na- 
tional and state policy designed to promote 
that free choice in employee representation 
which is the central feature of Section 7. 
Thus, far from conflicting with Section 7, 
the decision in Goodwins v. Hagedorn im- 
plements the section. It declares, in effect, 
that the ban against employer interference 
in Organizing affairs may not be circum- 
vented by permitting such interference when 
induced by union action. 


Some may wish to argue that organizing 
and recognition picketing are precisely the 





types of concerted action which Section 7 
was designed to protect. The argument 
would continue by pointing out that unions 
have used picketing for these purposes 
since time immemorial, and that, therefore, 
if Section 7 means what it says, it must 
be read as protecting such traditional labor 
action. Otherwise, it might be asked, what 
was the purpose of Section 7? 


Justice Jackson’s approach, as explained 
in the Briggs-Stratton case, is not in itself 
an adequate rebuttal of this objection; but 
a heretofore unutilized approach to inter- 
pretation of Section 7 may prove service- 
able. When one studies the whole scheme 
of the National Labor Relations Act, as 
sensible canons of statutory interpretation 
instruct us to do in fixing the meaning 
of integrated provisions, it appears that 
Section 7 was simply not meant to serve 
as a substantive, enacting provision. Viewed 
in this manner, it becomes unreasonable 
and strained to think of Section 7 as a 
limitation on state action, except in the 
indirect way presently to be noted. Instead, 
Section 7 assumes significance as a kind 
of legislative premise on which the imme- 
diately subsequent, sustantive provisions of 
Section 8, defining employer and union 
unfair practices, are predicated. Section 7 
establishes a right to employee free choice, 
to bargain collectively and to take concerted 
action. But this right was not granted im 
general; it was granted for a specific pur- 
pose. And the purpose was promptly de- 
fined in the immediately following section 
of the statute, establishing such unfair labor 
practices of unions and employers as, for 
example, the prohibition of employer or 
union restraint or coercion of employees 
in the exercise of the rights granted by 
Section 7. In short, Section 7 must be 
read, not as a limitation on state action, 
but as an integral part of the statutory 
limitation on employer and union restraint 
or coercion, 


Reasoning further along these lines, one 
logically comes to the conclusion that some 
restriction on state action is implicit; but 
the restriction which ultimately results from 
this reading is essentially different from the 
one which would result from reading Sec- 
tion 7 as a direct, positive linmeitation on 
state action. The resulting restriction would 
simply be of the kind which the Supremacy 
Clause always creates. That is to say, no 
state would be allowed to permit unions and 
employers, in interstate situations, to re- 





22 See 2 Labor Law Journal 723. 
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strain or coerce employees in the exercise 
of the rights granted by Section 7; for such 
state action would be in conflict with the 
result required by reading Sections 7 and 8 
together. One of the most interesting fea- 
tures of this analysis, it will be observed, 
is that it tends to strengthen the Court of 
Appeals’ decision in Goodwins v. Hagedorn. 
One might even say that the Court of Ap- 
peals would be more guilty of a conflict 
with the NLRA if it held minority picketing 
for recognition to be a privileged activity 
—since such picketing so clearly conflicts 
with national policy—than it was in ruling 
against such picketing. 


This approach is slightly different from, 
but not inconsistent with, that of the Su- 
preme Court in the Briggs-Stratton case. In 
fact it may be viewed simply as a further 
development of the reasoning there. For, in 
the passage already quoted, Mr. Justice 
Jackson merely said that a state could not 
prohibit “otherwise lawful activities” “merely 
because they are undertaken by many per- 
sons acting in concert.” At this point the 
words “otherwise lawful activities” are cru- 
cial. These words suggest that the Court 
felt that states might still regulate union 
activities, but that state courts, for example, 
could not outlaw such activities merely be- 
cause they were concerted. Naturally the 
conclusion to be drawn is that the states 
were left free to regulate, prohibit or enjoin 
concerted action on grounds other than the 
mere quality of concert; and this conclu- 
sion is of course not inconsistent with the 
one derived from reading Section 7 as 
merely the premise on which the Section 8 
unfair practices are predicated. 


Pre-emption Argument 


But the union and the dissenting judges 
in Goodwins raised an essentially different 
objection to the assumption of state-court 
jurisdiction, as well. They argued that the 
federal government had in the Taft-Hartley 
Act pre-empted the whole field of regula- 
tion of strikes and picketing in connection 
with interstate employers. In support of 
this contention they pointed to the multi- 
farious regulations of strikes and picketing 
which that act contains, and to the United 
States Supreme Court’s two most recent 
decisions on the state-federal problem.” 


While recognizing that the Taft-Hartley 


Act does not outlaw minority picketing for 
recognition except where another union has 


been certified, the union and the dissenters 
argued that the act, in so thoroughly regu- 
lating other kinds of strikes and picketing, 
evidenced a Congressional intention to pre- 
empt the whole field. They could cite no 
positive evidence of such an intention; in fact, 
none exists. But they did note that Con- 
gress had expressly left power to the states 
to go beyond the national act in regulating 
compulsory unionism.* Having done so in 
that case, they urged, the fact that Congress 
had not done so in regard to recognition 
picketing should be regarded as establish- 
ing a Congressional intent to preclude fur- 
ther state regulation in the picketing area. 
This argument, of course, has no real log- 
ical force. In fact, Congress spoke as it 
did on the compulsory-unionism issue for 
two reasons, both of which have no logical 
relationship to its intention in the picketing 
area. First, there was a current question 
as to whether the Wagner Act, in actively 
accepting the closed shop, had precluded the 
states from prohibiting that institution. 
While the Supreme Court, in the Algoma 
case,” held that the Wagner Act condona- 
tion of the closed shop did not preclude 
prohibition by the states, that decision was 
handed down only after the Taft-Hartley 
Act was passed. Hence the problem was 
very much alive at the time the act was 
drafted. The power of the states to regu- 
late recognition picketing, on the other 
hand, posed no question at that time; in 
fact, it was never thought that Section 7 
would prohibit such regulation. 


The second reason for particular Con- 
gressional attention to the matter of com- 
pulsory unionism similarly suggests that 
Congress’s action on that subject has no 
real bearing on its intent in regard to the 
power of the states to regulate recognition 
picketing. This second reason, simply 
stated, was that Congress particularly did 
not like compulsory unionism, that there 


‘was much sentiment in favor of prohibiting 


all forms of the institution and that this 
sentiment could be partly satisfied, the 
times being what they are, by leaving the 
states free to go the whole way in pro- 
hibiting it. 

Thus the argument from Congress’s ac-. 
tion in regard to compulsory unionism 
sheds no light on the reasons for its failure 
expressly to permit state regulation of rec- 
ognition picketing. The weakness of the 
argument is clearly demonstrated by the 
fact that it overlooks the embarrassing 





*% The decisions cited in footnote 12. 
*% Taft-Hartley Act, Section 14 (b). 
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presence of Congress’s specific mandate to 
the states in regard to supervisors.” Con- 
gress has clearly told the states that they 
may not compel any interstate employer 
within their boundaries to recognize or bar- 
gain with a supervisor’s union. If Congress 


did not intend the states to regulate recog- 
nation picketing, why didn’t it say so? 


The argument against assumption of state 
jurisdiction over recognition picketing is 
more troublesome, although far from con- 
clusive, to the extent that it is based on the 
two most recent Supreme Court decisions 
—the “Wisconsin” case,” where the Court 
struck down a Wisconsin statute providing 
for compulsory arbitration in public utility 
labor disputes; and the “Michigan” case,” 
where the Court struck down a Michigan 
statute providing for a strike vote by em- 
ployees before a strike could be called, even 
against an interstate employer. 


HERE is much language in both of 

these decisions which may be cited by 
proponents of the “pre-emption by occu- 
pation of the field” doctrine. In several 
instances in both cases the Court declared 
that Congress had “occupied the field of 
strike regulation to such an extent that 
there was no room left for state action. 
But there are, nevertheless, at least two 
good reasons why neither of these cases 
stands or should be made to stand for the 
proposition that the states no longer may 
regulate recognition picketing which does 
not amount to an unfair practice under the 
Taft-Hartley Act. 


In the first place, both of these cases 
involved normal, peaceful strikes for eco- 
nomic objectives; and the circumstances 
were such that the strike-action in no way, 
directly or indirectly, conflicted with the 
policies or provisions of the NLRA. In no 
sense could it be said that the strikes were 
for unlawful, or even antisocial, objectives. 
The distinction between such strike action 
and recognition picketing of the type in- 
volved in Goodwins is obvious. The latter 
was action for an unlawful purpose. 


In the second place, a careful reading 
of the “Wisconsin” and “Michigan” cases 
must convince anyone of the danger of con- 
cluding that either went off on the “pre- 
emption by occupation of the field” doctrine. 
In both, the Court carefully notes that the 
state statutes were directly in conflict with 
the national legislation—the Wisconsin stat- 
ute because it clashed with the collective- 


bargaining requirements of the national act; 
the Michigan statute because it disregarded 
bargaining-unit requirements of the national 
act and, in a sense, because it envisioned 
prestrike and “cooling-off” mechanisms dif- 
ferent from those of the national act. While 
Mr. Justice Frankfurter, dissenting in the 
“Wisconsin” case, minimized the conflicts, 
it remains nevertheless as a fact that the 
majority based its decision to a considerable 
extent on them. 


Even if these decisions were based es- 
sentially on the “pre-emption” doctrine, it 
is one thing to utilize that doctrine in re- 
gard to strike regulation, and quite an- 
other to utilize it in regard to the prohibition 
of minority picketing for recognition. The 
Taft-Hartley Act literally does exhaust the 
practicable field of strike procedures. There 
are mechanisms established for use before 
a strike may be called, as well as concilia- 
tion and mediation mechanisms for use dur- 
ing a strike; and, in exceptional cases, there 
are the “emergency” features. One might 
reasonably conclude that almost any state 
regulation in the nature of mandatory pro- 
cedures would be bound to conflict with 
one or another of these Taft-Hartley mech- 
anisms at some point. Hence it makes a 
good deal of sense to hold that there is 
no room left for the states to operate in 
the area of peaceably executed strikes for 
ordinary, lawful, economic objectives. The 
situation ought tto be different, however, 
where the manneér or objective of the strike 
conflicts with generally acceptable social 
policies. And it must certainly be different 
in the case of minority picketing for recog- 
nition, where the. activity conflicts with 
clearly established state and national legis- 
lative policies. 


N CONCLUSION, then, the decision of 

the New York Court of Appeals in Good- 
wins v. Hagedorn seems sound on the basis 
of the law, the policies and the precedents. 
The decision in no way conflicts with the 
general labor relations policies of the nation; 
it conflicts with no specific provision of the 
Taft-Hartley Act; and, while it goes beyond 
the Taft-Hartley Act’s regulation of recog- 
nition picketing, there is nothing in either 
the statute or its legislative history which 
would indicate that this extension is incon- 
sistent with the intent of the Ejightieth 
Congress. Stated positively, the decision is 
completely in accord with the modern 
theory of labor relations, with its emphasis 
on free employee choice. 





** Taft-Hartley Act, Section 14 (a). 
7 Cited in footnote 12. 
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Executives in the Making 


Selecting and Inducting Employees. George 
D. Halsey. Harper & Brothers, 49 East 
33rd Street, New York 16, New York. 1951. 
361 pages. $4.50. 

There are still too many employers who 
hire on a hit-or-miss basis and this book can 
show them the economic error of their ways. 
Perpetuation of a business requires a con- 
stant flow of executive material into the 
managerial stream. This calls for consider- 
able planning in the selection and induction 
of new employees. Mr. Halsey’s book ex- 
plains and illustrates a number of methods 
which have attained a marked degree of suc- 
cess. He has written the book on a broad 
scope, beginning with the preparation of 
job specifications and ending with the start- 
ing of the new worker on his job. Some of 
the steps which have been covered within 
these limits are recruiting programs, an anal- 
ysis of the employment application (point- 
ing out questions that are prohibited by the 
state’s fair employment laws) and testing 
programs. 


A Whirligig of Theory 

The Impact of The Union. Edited by 
David McCord Wright. Harcourt, Brace 
and Company, 383 Madison Avenue, New 
York 17, New York. 1951. 405 pages. $4. 

The Institute on the Structure of the La- 
bor Market met May 12 and 13, 1950, at the 
American University, Washington, D. C. 
Economists John Maurice Clark, Gottfried 
Haberler, Frank H. Knight, Kenneth E. 
Boulding, Edward H. Chamberlin, Milton 
Friedman, David McCord Wright and Paul 
A. Samuelson presented papers of their own 
which were discussed separately by all of 
them. Their challenging viewpoints make 
up this volume. Comments about the union 
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and the capers of inflation are particularly 
interesting. 

The labor movement in America holds a 
unique place in world history. In no other 
land do we have such high mobility, high 
wages and high standard of living. The 
American laborer is under the scrutiny of 
his leaders, business, government and the 
public. The politician curries favor with 
him; the capitalist bargains with him; his 
leaders endeavor to better his position. 
However, labor is an unknown quantity on 
the American scene. The American work- 
ingman is respected throughout the world, 
but he feels a need to define his role in 
society. 

Labor leaders recognize this need. Their 
endeavors to better the workingman’s posi- 
tion extend not only to wages, but to a per- 
spective of society as a whole. Trained 
economists are being consulted. Conferences 
with civic leaders are held. Better relations 
with farmers are sought. Public relations 
programs seek to better inform the public. 

It is evident from a study of this volume 
that no theory has yet encompassed the ex- 
periences of the American labor union. Per- 
haps economist Paul A. Samuelson had this 
idea in mind when he said: “In economics 
it takes a theory to kill a theory; facts can 
only dent the theorist’s hide.” This not so 
gentle prodding of economics and econo- 
mists is expressed several times in the book. 

Although very definite ideas are expressed 
here, there is a consuming eagerness to con- 
sider varying viewpoints. Certainly no en- 
deavor is made at any juncture to provide 
the reader with a cure-all. The problems be- 
setting the American workers often have a 
political setting; or the background may stem 
from history, or the international situation. 

It is trite to say that Marxian dialectics 
has proved to be a miserable explanation 
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of the labor movement. For in America we 
have the growth of capital and the rise of 
unions. There have been many problems, 
and we have many unsettled ones today. 
However, we have something else which has 
provided Americans many anxious and dra- 
matic moments—the conference table. 


We could avoid and escape many of our 
problems and misunderstandings. In a 
static or totalitarian economy such problems 
would not exist; but in a competitive econo- 
my it is difficult ' to determine where one 
factor leaves off and another begins. The 
fluctuations of the market are capricious. 
One economist said that people of the west- 
ern world have a disdain for the market. 
However, the market is indispensable. The 
speculator and the economist must proceed 
with miscalculations and wrong guesses 
about a volatile market. Such a situation 
is inevitable in an economy of rapid change. 
And if we are to progress as our forefathers 
have done, we cannot mull over dislocations 
for these are the price of progress and a 
free economy. 


In a dictatorial or controlled society, eco- 
nomic factors must adjust to arbitrary price 
edicts. A theory may slip very neatly into 
such an outline. In a free economy we have 
trials, errors, heartbreaks and a pinch of faith. 


Probably at no other time in our nation’s 
history has there been so great a need to 
understand the impact of the union. In 1933 
there were only three million organized 


workers. Today we find 15 million union 
members. Economist Edward H. Chamber- 
lin charges the unions as being militant. 
According to his viewpoints the modern 
strike has become a form of warfare. This 
warfare is often prolonged, each side in- 
flicting damage upon the other, and none 
profiting. The sympathy of the public is 
with the labor unions and is of vital impor- 
tance in this struggle. The greater power is 
labor’s, as Chamberlin sees it. 


Gottfried Haberler says that the growth 
of powerful and aggressive labor organiza- 
tions confronts the country with a new situ- 
ation. He states that there has been a 
persistent upward pressure on wages, and a 
complete downward rigidity of the money- 
wage rate. If labor continues its annual 
price demands, unemployment must come. 


Economist Paul A. Samuelson discredits 
the endeavors to better labor through col- 
lective bargaining. He maintains that efforts 
to raise wages decrease capital formation 
and the real wage, that wage expressed in 
goods and services. 


Books . . . Articles 


John Maurice Clark charges employers 
with the attitude that profits are none of 
labor’s business. He calls for a more open- 
minded attitude on both sides. 

Does labor’s demand for higher wages in- 
crease production and the standard of living? 

Are investments discouraged by labor’s 
demands? 

Does organized labor constitute*a mo- 
nopoly, and if so does it tend to decrease 
wages? 

Does the growth of capital increase labor 
productivity and real wages? 

These are only a few of the questions one 
might consider after having read the studied 
opinions of the eight economists. 


The First Fifty Years 


Steel Serves the Nation. Douglas A. 
Fisher. United States Steel Corporation. 
1951. 227 pages. 

The occasion for the publication of this 
book is the golden anniversary celebration 
of the United States Steel Corporation. In 
the preface to Steel Serves the Nation, 1901- 
1951: The Fifty Year Story of United States 
Steel, Irving S. Olds, chairman of the board 
of directors, says: 

“It seems fitting, however, to observe our 
fiftieth birthday with the publication of a 
book summarizing United States Steel’s 
outstanding achievements since its birth in 
1901 and calling attention to their signifi- 
cance in terms of service to the nation. 
Furthermore, the appearance of ‘Steel Serves 
The Nation’ may have timeliness and value 
as the United States prepares to defend it- 
self against the present threat of Communist 
aggression. 

“Half a century is a short time in the 
history of a nation, but in the past fifty 
years scientific and industrial advances have 
completely transformed the everyday life 
of the average American. From the horse 
and buggy era we have progressed to a 
point where many products once considered 
inaccessible luxuries to most of our citizens 
are now regarded by them as ordinary ne- 
cessities. This has been a monumental 
achievement in the development of our 
country. It was accomplished under a sys- 
tem of competitive free private enterprise, 
in which steel has played a major role as 
a basic metal. 

“The accomplishments and services re- 
corded in this book are typical of those of 
American business in general during the 
present century. For that reason we hope 
that ‘Steel Serves The Nation’ may help to 
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make clear the virtues of our American way 
of business life—a way of life which may 
well be at stake in the emergency now fac- 
ing this nation. Certainly the American 
people should strive to preserve an indus- 
trial system which in the past has functioned 
beneficially and successfully in their interest 
and, if unhindered, promises to continue to 
do so in the future. Such a system utilizes 
the energies and skills of our people most 
effectively for the defense of their freedom, 
and, when their liberties are no longer 
threatened, should enable them to resume 
the march of human progress in the United 
States. 


“The heart of the American way of life 
for business is the incentive and progress 
generated by competition among producers 
constantly endeavoring to improve their 
products, to reduce their: operating costs, to 
enlarge their markets and to realize a fair 
return on their investments. Profit is the 
compelling motive in any risk-taking busi- 
ness enterprise. Profitable and successful 
industrial projects carry with them a rich 
overflow of benefits to the public in the 
form of better homes, better automobiles, 
better refrigerators, better television sets, 
better transportation facilities. and thou- 
sands of other products of improved quality 
which often bear a lower price.” 


The book is beautifully done. It is well 
illustrated with full-page color photographs 
as well as black and white pictures of opera- 
tions, of personnel and of plants. Policies 
and practices of the corporation are explained. 


For instance, the chairman of the board 
of directors of United States Steel has gen- 
eral charge and supervision of public rela- 
tions. The public relations policy under the 
present chairman, Irving S. Olds, is steeped 
in a firm belief that continued progress of 
the American economy must be based upon 
the continued sound operation of its busi- 
ness enterprises. This philosophy disre- 
gards the old theory that the object of a 
public relations policy was to secure favor- 
able mention in the press, and stresses the 
modern—that good public relations begin 
with sound business policies. As explained 
by J. Carlisle MacDonald, assistant to Mr. 
Olds: “It is, of course, desirable to use 
every possible medium to tell our story to 
the public. But it is far more important 
that we have a good story to tell. Bs 


At least this is a statement of the ideal 
public relations policy from which all busi- 
ness can learn this lesson—make sure its 
policies are sound, use many mediums to 
tell its story and insist that each member 
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of the managerial team be a public relations 
representative, for what he says and what 
he does can influence public attitude. 

Inquiries for information regarding this 
book should be addressed to J. Carlisle 
MacDonald, Assistant to Chairman, United 
States Steel Corporation, 71 Broadway, New 
York 6, New York. 


Labor Textbook 


Economics: Basic Problems and Analysis. 
Clifford L. James, James D. Calderwood 
and Frances W. Quantius. Prentice-Hall, 
Inc., 70 Fifth Avenue, New York 11, New 
York. 1951. 611 pages. $6. 

This is a textbook in elementary eco- 
nomics designed for one semester or one 
quarter of acourse. It is a nonmathematical 
treatment of the principles and problems 
deliberately planned in the belief that the 
majority of students studying elementary 
economics have had little or no mathematical 
training on the calculus level. 
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Affidavits Under Taft-Hartley ... A 
professor of labor economics sums up a 
comprehensive discussion of the act’s loy- 
alty provisions by asking whether favorable 
results balance the cost of alienating a great 
many Americans by questioning their loy- 
alty and denying to them protection of the 
law because of the “beliefs” of certain labor 
leaders.—Daykin, “The Operation of the 
Taft-Hartley Act’s Non-Communist Provi- 
sions,” lowa Law Review, Summer, 1951. 


State Labor Law History: Washington’s 
Picketing Decisions The author, 
examining the history of peaceful picketing 
in the State of Washington; points out its 
principal characteristics: (1) the multiplicity 
of theories applied by the state supreme 
court in judging legality and (2) the ease 
and frequency with which the court has 
shifted from one theory to another—Wol- 
lett, “Another Look at Picketing in Wash- 
ington,” Washington Law Review, August, 
1951. 


And Illinois’ Statutes . Illinois labor 
law, instead of being enacted in a general 
comprehensive statute, is the result of 
periodic enactments dealing with the redress 
of particular evils. The sources and applica- 
tion of these Illinois statutes are discussed 
in this article—Hakman, “A Survey of 
Illinois Labor Relations Law,” Jilinois Law 
Review, May-June, 1951. 
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Only in a democracy could 
Christmas Seais become a 
tradition. They mean people 
working together. . . volun- 
tarily ... for each other. 
Last year, more than 12 
Pooch million families contributed 
.  tothecommon good. Nobody 
Pe 2 made them. They wanted to 
5 ' do so as free individuals. 
xO By buying Christmas 
ROD0e re G ROOF Seals, they have advanced 
ws am Gp the control of our most lethal 
riz contagidus disease—tubercu- 
losis. 
This year, particularly, 
Americans will again help 
keep America healthy and 
strong. Send in your contri- 
bution today, please. 

















A LOOK BACK 


—to December 27, 1943 


Tue “token taking” of the nation’s 
railroads on December 27, 1943, described at the time as “an 
extraordinary procedure growing out of military urgency” 
was certainly extraordinary enough. 

With the nation at the height of a tremendous war effort, 
railroad unions refused to accept the “Little Steel” formula on 
which the wage stabilization program was based. Even after 
President Roosevelt offered to mediate the dispute personally, 
three railroad workers’ unions stood by their strike call for 
December 30. 


Actinc under his war powers, the 
President, as Commander in Chief, seized all railroads within 
the continental United States on December 27 and ordered 
them run by the Secretary of War. The Secretary on the same 
day delegated his authority to the Chief of Transportation. 

The Executive Order directed the Secretary of War to 
“permit the management of carriers taken under this order to 
continue their respective managerial functions” as much as 
possible, “provide protection for all persons employed or 
seeking employment” and keep in effect existing contracts and 
agreements. The unions and the roads came to an agreement 
promptly, and the federal administration of the railroad lines 
was ended on January 18, 1944. 

The legal tangle growing out of this Gordion-knot-cutting 
method of ending a labor dispute is still with us. Many ques- 
tions raised by this and other “takings” remain unanswered by 
the courts—among them, whether the government is respon- 
sible for losses or entitled to profits during such a period. In 
the Pewee Coal case, earlier this year, a concurring opinion in 
the Supreme Court decision distinguished such a “temporary 
taking” from the usual eminent domain case in which “the 
property is taken absolutely, without settling the question.” 


ly ANY EVENT, the railroad 
managements and unions didn’t want the experience of being 
“taken” repeated. In the agreement which settled their con- 
troversy, a clause was inserted providing for future action 
on all disputes in accordance with the procedures of the Rail- 


way Labor Act. 














